






concerned that enforcement and jurisdiction mechanisms under the Draft Articles could

potentially be abused by states and other actors inorder to advance political goals, or to

attain publicity, rather than be employed in appropriate circumstances as a genuinelegal

tool in order to protect the rights of victims and to put an end to impunity forserious

international crimes. The result would not just lead to abuse in a specific case, but to the

politicization of the prosecution of crimes against humanity in general, and ‘to. the

underminingofthe legal authority of the instruments pursuant to which such prosecutions
took place. Safeguardsthat ensure that thesemechanismsare used appropriately and which
prevent their abuse, are, thus, ofprimary importance.

In this context, Israel wishes first to welcome the importantclarifications provided by the
Special Rapporteur in the commentary, which call upon states to adopt procedural
safeguards, and acknowledge the need to do so prior to any attempt to exercise universal

jurisdiction.

Nevertheless, Israel is of the view that due to the risk of abuse and the importanceofits
prevention, the Draft Articles still do not sufficiently address this issue. In order to attract

wide acceptance and to prevent unwarranted and politically motivated attempts to initiate

proceedings, the safeguard mechanisms should, in our view,be an integral part ofthe Draft

Articles themselves and the adoption of such mechanisms, as exist today in numerous

jurisdictions, should be advancedby the Draft Articles as necessary and standard practice.

Mr. Chairperson,

Another important issue Israel has raised throughoutthis process is that the Draft Articles
should accurately reflect well-established principles of international law. For example,

with regard to Draft Article 6, paragraph (5), which deals with the issue of immunities of
foreign State officials, Israel would like to reiterate its position that paragraph 5 has no

effect on any procedural:immunity that both current and former foreign State officials may

enjoy. It is Israel’s view that the issue of immunities continues to be governed by

conventional and customary international law and obligations betweenStates.

In addition, Israel reiterates its position that Draft Article 6, paragraph (8), dealing with

measuresto establish criminal, civil or administrative liability of legal persons, does not

reflect existing customary international law. As the Commission itself acknowledged,

criminalliability of legal personshasneither featured significantly to datein international

criminal courts and tribunals, nor been included in manytreaties addressing crimes at the

national level.!

In this vein, Israel also takes note of the change to Draft Article 6, paragraph (3) in order
for it to reflect more accurately customary international law regarding command
responsibility, by adopting the standard of “knew or had reason to know”, as opposed to
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issues remain outstanding and significant gaps exist between leadingStates risks producing
poor last minute compromises.

Weare all no doubt familiar with the way in which hasty and ill-considered political

bargains can be generated underthe pressure to conclude a convention at all costs once a

conference has been convened, and avoid the appearance offailure. Ostensible agreement
may beachievediin the:moment, butthe result risks producing badlaw and bad outcomes
for decades to come, while risking the exclusion ofmanyStates from jjoining foundational
legal documents such as the one under discussion here.

The wiser and more sustainable course; in our perspective, is



‘acceptance’ — which may suffice, for example, in the formation and identification of

customary international law — but also





Israel would, as a final point on this subject, like to reiterate its significant misgivings

regarding the inclusion of a. non-exhaustive list of norms that. the International Law

Commission had previously referred to as having a jus cogens status in the annex to the

Draft Conclusions. This is for numerous reasons, among which we would briefly mention

the following.

First, Israel does not agree. that all of the norms listed in the annex are ofjus cogens

character, and is of the view that the list is likely to generate significant disagreement

among States and dilute the concept ofjus cogens norms andits legal authority. For

instance, the Special Rapporteur includedthe right of self-determinationin the list. While

self-determination is undoubtedly a significant right under internationallaw,it is highly

questionable whether it has met. the standard codified in Article 53 of the Vienna

Convention on the Law of Treaties. Indeed, in a recent case that was brought before the

International Court ofJustice, the Court itself appearsto have deliberately refrained from

referring to the right of self-determination as ajus cogens norm.

Second, as noted above, even if such a list is described as non-exhaustive and merely

reflecting prior work of the International Law Commission, it would mostlikely be

perceived by others as practically complete, or as a claim by the Commission that the norms

includediin the list are moresiignificantthan normsthat were notincludedinthelist. Indeed,

it is unclearhowthe choiceto includeor exclude certain norms from the annex was made,

which can only add to its contentious nature and to the charge that it lacks internal

coherence. It may also be noted in this regardthat the inclusion of any j of norms of mj a‘us a ned caned of si h j eme uncllly sA fpneT rot sore conctxcT of Lecent whrk the chstioay lacw’ lhis ,
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As noted, the process ofidentifying jus cogens norms should be extremely thorough in
light of the far-reaching consequencesinvolved in their identification. However, there is

no evidence providedthat this process was undertaken by the Commission in the examples
_ that are cited. For instance, when addressingtheright of self-determination in paragraph
12 of the commentary to Draft Conclusion 23, the Commission referred to several
examplesiin which it supposedly already “recognized” this right asajus cogens norm in

the past. Yet if one actually looks at someofthe examples mentionediin thecommentary
to substantiatethis apparent “recognition”, a different picture emerges. In some examples,
the Commission examined the possibility of referring totheright of self-determination as

an example ofjus cogens normswithout reachinga definitive conclusion.In other citations,
the Commission actually stated specifically that it is better not to identify specific jus
cogensnorms,but rather to leave the full content ofthe rule ofjus cogens to be worked out
in State practice and



coastal countries and the need to prepare for its potential implications. We, therefore, as

wehavestated in the past, welcomethe work ofthe ILC onthistopic, and will be following

the work ofthe Study Group onthis subject closely.

Thatsaid, as we notediin our remarkslast year, any productofthe Study Group should rely

upon ‘the application of existing principles of customary international law, rather than on

developing new legal principles. Moreover,it is critical that thé work ofthe ILC and the

Study Group on this matter not to upset or undermine the delicate balance achieved by

existing maritime border agreements, which meaningfully and significantly contribute to

increased regional and internationalstability and positive cooperation.

I thank you, Mr. Chairperson
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