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JUDGE JOHN M URPHY , PRESIDING . 

1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal  

against Judgment No. UNDT/2016/178, rendered  by the United Nations Dispute Tribunal 

(UNDT or Dispute Tribunal) in New York on 28 September 2016, in the case of  

Sarwar v. Secretary-General of the United Nations .  The Secretary-General filed the  

appeal on 28 November 2016, and Mr. Golam Sarwar filed his answer and cross-appeal  

on 16 December 2016.  The Secretary-General filed his answer to the cross-appeal  

on 16 February 2017.   

Facts and Procedure 

Introduction 

2. By letter dated 16 December 2011, Mr. Sarwar received an offer of a  

two-year fixed-term appointment as an Associate Social Affairs Officer at the P-2 level,  

step 6, in the Division for Social Policy and Development, Department of Economic and 

Social Affairs (DSPD, DESA) after successfully completing the National Competitive 

Recruitment Examination (NCRE) in 2009 and be ing placed on a roster.  The offer stated:1  

After two years of probationary service on a Fixed-[T]erm Appointment, you will be 

granted a continuing appointment.  This means that you will have to demonstrate 

within that time that you possess the requisite qualifications to serve as a career  

staff member of the United Nations in order to receive a continuing appointment . 

3. The offer of appointment also stated:2  

Junior Professional staff members are expected to gain experience in two different 

posts/functions, including ser ving with two separate direct supervisors, during their 

first five years of service at the professional level. Accordingly, after serving for two to 

three years in your initial post , you will participate in a managed reassignment 

process for transfer to a second post/function, in accordance with your qualifications 

and the needs of the Organization. 

 

                                                 
1 Emphasis added. 
2 Emphasis added. 
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4. In terms of his letter of appointment, Mr. Sarwar’s effective date of appointment was 

19 March 2012.  The letter of appointment also stated: “A fixed-term appointment, 

irrespective of length of service, does not carry any expectancy, legal or otherwise, of renewal 

or of conversion to any other type of appointment in the Secretariat.”  

5. Mr. Sarwar was separated from service on 7 December 2014 upon the expiration of 

his extended fixed-term appointment on the gr ounds of poor performance. Before the UNDT 

he contested the decisions of non-renewal of his contract, failure to grant continuing 

appointment and separation from service.  He claimed the decisions were “procedurally 

flawed and improperly motivated”.  The UNDT narrowed the scope of his case to his 

challenge to the decision to separate him from service, since that was the only decision  

Mr. Sarwar had referred to management evaluation with the consequence that the 

jurisdiction of the UNDT was limi ted to consider that decision. 

ST/AI/2010/5 - Performance Management and Development System 

6. The process for managing performance in the Organization is set out in 

Administrative Instruction ST/AI/2010/5 (Performance Management and 

Development System) (the system).  The question of proper compliance with the 

system has assumed central importance in this case, and it will therefore assist in 

understanding the issues to consider its relevant terms before further analysis of  

the facts.  

7. The purpose of the system is to improve the delivery of programmes by 

optimizing performance at all levels and addressing underperformance in a fair and 

equitable manner.  The system is supported by an electronic application (e-PAS or  

e-performance) that captures the main stages of the performance process (workplan, 

midpoint review and end-of-year performanc e appraisal).  The performance cycle is 

normally 12 months.  The cycle begins on 1 April of each year and ends on 31 March of 

the following year.  

8. A first reporting officer (FRO) is designated for each staff member at the 

beginning of the performance cycle. The FRO is responsible for developing the 

workplan with the staff member; conducting the midpoint review and final evaluation; 

providing ongoing feedback on the overall work of the staff member throughout the 
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additional training and/or the institution of a time-bound performance improvement 

plan, which should include clear targets for improvement. 

12. Staff who have performed satisfactorily are rated overall as having either 

successfully met or exceeded performance expectations.  Staff who have not performed 

adequately are rated either as “partially meets performa nce expectations” or “does  

not meet performance expectations”.  A rating of “partially meets performance 

expectations” usually indicates that the staff member did not meet performance 

expectations but demonstrates potential to develop the required skills. A rating of 

“does not meet performance expectations” means that the staff member did not meet 

performance expectations and demonstrates an inability to develop the required skills.  

13. Staff members who disagree with a “partially meets performance expectations” 

or “does not meet performance expectations” rating given at the end of the 

performance year may follow the rebuttal pr ocess provided in Sections 14 and 15 of 

ST/AI/2010/5.  The rebuttal panel is required to prepare a report setting forth the 
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workplan”.  There is a factual dispute about whether a performance improvement plan was 

discussed at this meeting.  A performance improvement plan is a remedial measure that may 

be used to proactively assist a staff member when a performance shortcoming is identified. 

Unsigned minutes from the meeting record that the parties would “meet again to work on his 

performance improvement plan”.  

16. Mr. Sarwar sent his FRO, by e-mail dated 22 March 2013, a document setting out a 

plan identifying written and oral communication as skills that needed to be improved.  The  

e-mail stated: “Thank you for your guidance on the matter. Attached please find the plan as 

we discussed.”  

17. The one-page document set a six-month time frame for improvement.  The actions to 

be taken were listed as attending available in-house and outside trainings and regularly 

updating his FRO on progress.  

18. On 24 April 2013, Mr. Sarwar completed his self-evaluation for the 2012–2013  
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 20. The next day, the SRO completed his evaluation of Mr. Sarwar’s performance for  

the 2012–2013 cycle in Inspira.  Mr. Sarwar met with his FRO and SRO on that day and  

was informed that his performance for the 20 12–2013 cycle had been rated “D - does  

not meet performance expectations”, the lowest rating available.  

21. The end of cycle discussions were not in keeping with the time periods set forth  

by Section 8.1 of ST/AI/2010/5 which provides  that end-of-cycle performance discussions 

shall take place within three months after the end of the performance appraisal cycle.   

In the present case that would have been the end of June 2013, meaning that the discussions 

took place five months late. 

22. On 6 December 2013, Mr. Sarwar acknowledged the evaluation for the 2012-2013 

cycle in Inspira.  That same day, he submitted a rebuttal statement with respect to his rating 

for the 2012–2013 cycle.  

23. On 28 January 2014, the rebuttal report was finalized in regard to Mr. Sarwar’s 

performance evaluation for the 2012–2013 performance cycle (the first rebuttal report).  

The rebuttal panel concluded in its report that the overall rating should be changed to  

“C - partially meets performance expectations”.  

24. As a key element in its methodology, the rebuttal panel reviewed in detail the  

four elements of the 2012-2013 workplan, and their evaluations at the mid-point review  

and at the end-of-cycle appraisal.  It interviewed Mr. Sarwar, the FRO and SRO extensively 

on the related activities.  The workplan consisted of four areas: i) work related to the  

World Youth Report 2013; ii) work related to an Secretary-General report on youth 

indicators; iii) support to the 51 st session of the Commission for Social Development; and,  

iv) other assignments, including the publishi ng of the monthly newsletter Youth Flash. 

25. The rebuttal panel found in relation to  the first goal involving the World Youth 

Report, a flagship publication, that Mr. Sa rwar had started work on the two expected 

deliverables, a concept note and a questionnaire, without delay.  However, it stated: “The 

Panel has reviewed the evidence that the initial drafts were of poor quality (i.e. with limited 

conceptualization and written in poor Englis h), and can therefore partially confirm the 

assessment of the FRO and SRO.”  However, the 
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being incorporated into the document promptly. It noted that there was not sufficient 

evidence to demonstrate that his input was so poor that the task needed to be taken over by 

others.  The rebuttal panel noted further its concern that the tasks were not the kind of 

functions normally assigned to a new P-2 officer, and expressed the belief that the 

expectations set by the FRO and SRO “were simply too high and the support provided may 

have lacked clarity”. 

26. The second goal of the workplan was to assist in the drafting of a Secretary-General’s 

report on a proposed set of indicators.  The rebuttal panel accepted as credible a claim by  

Mr. Sarwar that he received no negative feedback about the quality of this task.  However, 

evidence presented by the supervisors indicated that Mr. Sarwar had prepared a simple set of 

indicators, copied from the outcome of an expert group meeting, based on an existing set of 

indicators, and included only li mited introductory text.  The draft was evidently incomplete, 

but the rebuttal panel felt it could serve as a basis for more work.  The SRO decided that other 

staff should complete the finalization of the report.  Absent evidence of any feedback to  

Mr. Sarwar on the task, the rebuttal panel was reluctant to make a definitive assessment on 

the quality of this task. 

27. The third goal of the workplan involved Mr. Sarwar assisting in the servicing of  
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The Panel is concerned about the specific circumstance of this rebuttal, where a new 

staff member, carefully recruited through a competitive process, has been given a 

negative rating during his firs t year of service to the United Nations. To this end, panel 

members inquired specifically on the level of feedback and support that the staff 

received from his colleagues, and his FRO in particular, during this crucial initial 

phase of the staff’s United Nations career. There appeared little evidence that he 

received adequate support for these tasks. Also some of the tasks that he was assigned 

required a level of experience that could simply not be expected from him. 

33. The rebuttal panel accordingly disagreed with the observation that Mr. Sarwar failed 

to meet the necessary standard, stating that it was too early to arrive at such a conclusion 

without sufficient or additional evidence.  It concluded: 

In the view of the Panel, and based on its observations above, the overall appraisal of 

‘requires development’ appears an appropriate rating. The Panel expresses the hope 

that this rating has prompted the staff member to pay more attention to the 

expectations from him, and from his supervisors to guide him, and to prevent a 

recurrence of a negative evaluation during the second year of his career. The FRO and 

SRO deserve praise for effectively managing a programme with much work pressure 

and growing demands from the highest levels of the organization. Yet, in order to be a 

more inclusive work unit, its management is invited to consider setting timely, precise 

and realistic expectations on its staff, that are more in line with the existing practice of 

engaging junior staff at the P-2 level in other units of the Department and the 

Organization; and are commensurate with the seniority of the staff involved.  

The second performance cycle: 2013-2014 

34. Before the process for the first performance cycle was completed, the FRO requested 

Mr. Sarwar to prepare an e-PAS workplan for the 2013-2104 cycle on 25 October 2013.  

A reminder was sent to him on 4 November 2013 and he sent a draft of his workplan on the 

same day. The initial draft was not accepted by the FRO, as the goals and success criteria 

were not in accordance with the requirements of the position.  Meetings on the workplan 

were held on 12 and 22 November 2013.  At the meeting of 22 November 2013, the evaluation 

of the 2012-2013 cycle and a performance improvement plan were also discussed.  There was 

some contention about the performance improvement plan that delayed the completion of 

the workplan.  Mr. Sarwar eventually finalized his workplan for the 2013–2014 cycle, and 

posted it on Inspira on 16 December 2013 – eight months after the commencement of  

the cycle.  
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35. The FRO met Mr. Sarwar two weeks later, on 31 December 2013, to carry out the 

midpoint review for the 2013–2014 cycle and to finalize a performance improvement plan 

about which there was still some disagreement.  

36. On 2 January 2014, Mr. Sarwar sent an e-mail to his FRO, copying his SRO, and 

outlining his objections to th e performance improvement plan, including the fact that his 

FRO had not yet formally approved his workpl an for the 2013-2014 performance cycle in 

Inspira, that he was yet to have a midpoint review for the performance cycle, and that he 

could not have a performance improvement plan until he had a midpoint review identifying 

his shortcomings.  

37. The FRO approved the workplan for the 2013-2014 cycle in Inspira on  

6 January 2014.  In an e-mail to Mr. Sarwar on the same date, she noted that a review 

meeting had taken place on 31 December 2013 during which a final version of the e-PAS 

report had been discussed.  The meeting was stated to be the culmination of many meetings 

for reviewing his work and developing the performance improvement plan for this cycle. 

When she received no response by 14 January 2014, the FRO wrote to Mr. Sarwar again 

complaining that the performance processes were being delayed which was “not conducive  

to the working environment and the workplan”.  

38. In an e-mail dated 4 February 2014, the FRO requested Mr. Sarwar to inform her if he 

wanted to add any comments to the midpoint review for the 2013–2014 performance cycle so 

that it could be finalized.  By e-mail response later the same day, Mr. Sarwar thanked her for 
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At the same time, these delays did not inhibit the possibility to evaluate the 

performance of the staff member. 

45. The rebuttal panel reviewed in detail the five elements of the 2013-2014 e-PAS 

workplan.  Only four of the goals are practically relevant. 

46. The first performance goal was to conduct social analysis by drafting various 

substantive written inputs.  The rebuttal pane l reviewed a total of 15 delivered outputs, 

including some that required many months work and some that were short-term and  

limited in nature.  In relation to some of th e work, despite having concerns about tone and 

language, the rebuttal panel found that the work was of acceptable quality “for a new  

staff member with no substantive experience in the subject matter of his assignment”.   

At the same time, it found that Mr. Sarwar ha d not met the required standard when tasked  

to draft a paper in support of the drafting of a resolution on youth in the General Assembly 

Third Committee.  It stated that Mr. Sarwar “did not deliver the required draft that was 

sufficiently researched in a timely manner” and that the quality of work was poor.  The 

rebuttal panel rejected allegations that Mr. Sarwar was guilty of plagiarism in his work  

and again expressed the view that given his level the performance expectations may  

have been too high.  It nonetheless accepted as credible the FRO’s complaint that most of  

the ad-hoc assignments were late and of poor quality.  

47.  The second performance goal concerned the organization of two events: the 

observance of International Youth Day on 12 August 2013 and the organization of the launch 

of the World Youth Report 2013 on 14 February 2014.  The rebuttal panel recognized that  

Mr. Sarwar did not always receive the desirable level of support and supervision to carry out 

these tasks, but concluded that he “had difficulties” in making the arrangements for the  

two events, including “unnecessary delays, confusion with team members and external 

stakeholders, and late delivery of some of the required outputs”. 

48. The third performance goal was to undertake outreach activity in assigned areas, 

comprising three components: a monthly e-mail newsletter, titl ed Youth Flash; maintenance 

of the main website of the team; and management of a set of published fact sheets.  The 

rebuttal panel accepted the criticisms of the FRO that the newsletter was frequently 

published late and there was very little planni ng in compiling inputs for publication.   

The newsletters were poor in quality and Mr. Sarwar made little effective effort to make  
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sure the content of the newsletter was interesting and acceptable. He had also not acquainted 

himself with the applicable standards to be observed in United Nations publications.  The 

rebuttal panel accordingly concluded that Mr. Sarwar “had consistent and serious problems 
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cycles had determined that his service only partially met expectations.  Mr. Sarwar was given 

thirty-days’ notice and an extension of his appointment until 30 November 2014. 

52. Mr. Sarwar requested management evaluation of the decision to separate him from 

service on 7 November 2014. He also submitted a letter to the Secretary-General requesting 

suspension of action of the decision. By letter dated 18 November 2014, the  

Under-Secretary-General for Management (USG/DM) informed Mr. Sarwar that the 

Secretary-General had decided to grant his request for suspension of action and extend his 

appointment until 7 December 2014. By letter dated 4 December 2014, the USG/DM 

informed Mr. Sarwar that the Secretary-General had decided to uphold the decision to 

separate him from service.  On 7 December 2014, at the close of business, Mr. Sarwar was 

separated from service upon the expiration of his fixed-term appointment.  

The UNDT proceedings 

53. Mr. Sarwar filed his application with the UNDT on 12 February 2015 challenging the 

termination of his employment. A hearing on the merits was held on 19 and 20 July 2016 at 

which Mr. Sarwar; Ms. Nicola Shepherd, the FRO; Mr. Jean-Pierre Gonnot, the SRO;  

Mr. Joop Theunissen, the chairperson of both rebuttal panels; and Ms. Daniela Bas, the 

Director of DSPD, DESA all testified.  

54. The UNDT issued its Judgment on 28 September 2016 in which it partially granted  

Mr. Sarwar’s application.   

55. In its Judgment, the UNDT limited the en quiry before it to an investigation of  

due process stating that it was not the role of the UNDT to re-assess the applicant’s performance 

but rather to examine the process by which it was determined that the performance was 

unsatisfactory.  It concluded that the management and assessment of Mr. Sarwar’s  performance 

was procedurally flawed in that he was not given a fair opportunity to demonstrate his suitability 

for the position for which he was recruited, thro ugh setting clear expectations through promptly 

agreed and approved workplans, providing documented feedback at the true midpoint of the 
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geographical distribution, which requires a higher standard of mentoring of probationary  

staff recruited through competitive examination. 

56. The UNDT held that the separation decision was unlawful on the grounds that it had 

been based on a performance evaluation assessment that had been procedurally flawed.  The 

repeated non-compliance with the various provisions of ST/AI/2010/5, it held, resulted in the 

management of Mr. Sarwar’s performance being “so procedurally flawed and fraught with 

irregularities that it tainted and rendered the decision not to renew his fixed-term  

appointment unlawful”. 

57. The UNDT ordered rescission of the separation decision and in-lieu compensation in the 

amount of twelve months’ net base salary and USD 5,000 as compensation for non-pecuniary 

damages.  In declining to order specific performance (reinstatement), the UNDT noted that “the 

employment relationship may have irreconcilably broken down”.  By that one assumes that it 

considered there was a valid and fair reason for termination, but that the lack of a fair procedure 

nonetheless rendered the decision unlawful, justifying the rescission of the decision and an  

award of in-lieu compensation. 

58. The UNDT also held that Mr. Sarwar’s challenge to the decision not to grant him  

a continuing appointment was not receivable ratione materiae  on the grounds that it had  

not been the subject of a request for management evaluation and further that there was  

not sufficient evidence to support Mr. Sarwar’s claim that he had a legitimate expectation that  

his fixed-term contract would be renewed.  While accepting that there may have been  

problems of communication arising from cultur al diversity, the UNDT was not persuaded  

that the decision to terminat e his appointment was tainted by improper motive, bias  

or discrimination.  

Submissions  

The Secretary-General’s Appeal  

59. The Secretary-General submits that the UNDT exceeded its competence and erred on a 

question of law by usurping the role of the rebuttal panels.  It substituted its own conclusions 

concerning Mr. Sarwar’s performance and failed to accord due deference to the reasonable 

exercise of discretionary authority weighing the factors observed regarding the evaluation 

performance process.  Mr. Sarwar was on a “pro
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a probationary period, a grading of “requires development” is not indicative of a lack of 

competence.   The Secretary-General’s appeal fails to address the underlying rationale of the 

UNDT’s Judgment that Mr. Sarwar never received the benefit of a proper two-year probationary 

period since his performance was not managed properly.  The special provisions of the 

NCRE/YPP provide for the possibility of a five-year period in different po sitions in order to  

prove competency.   There is nothing in the applicable rules requiring separation after only  

two years of service when room for improvement is identified.  This would defeat the purpose  

of the NCRE/YPP programme.  He submits therefore that he was denied a proper opportunity  

to prove his suitability in his first two years of service.   

65. He submitted further that the UNDT correctly concluded that as a result of the failure to 

adhere to the timelines set out in ST/AI/2010/ 5, the setting of unrealistic expectations  

and inadequate support he did not receive a proper opportunity to improve.  As the  

Secretary-General admits the delays and does not dispute the findings of the rebuttal panels,  

it is unclear in what respect he contests the UNDT’s conclusion.   Moreover, the  

Secretary-General mistakes or omits relevant facts.  There is no documentary evidence 

supporting his claim that Mr. Sarwar was advi sed “within the first months” of performance 

shortfalls; and, contrary to what the Secretary-General implies, the improvement plan was 

imposed as an after-thought to justify his non-renewal and came too late to have any impact  

on his second performance report. The UNDT correctly found that the contested decision  

should be rescinded and that he had suffered non-pecuniary harm.   

66. Mr. Sarwar requests that the appeal be dismissed. 

Mr. Sarwar’s Cross-Appeal  

67. Mr. Sarwar requests that the Appeals Tribunal order his reinstatement with 

consideration for a continuing appointment and to  increase the amount of in-lieu compensation 

to two years’ net base salary.  He submits that because of the special circumstances surrounding 

his initial appointment under the NCRE/YPP programme, Mr. Sarwar had a legitimate 

expectation of not only renewal but also of eventually receiving a continuing appointment had  

the Administration properly adhered to the pr ocedures in place for a NCRE/YPP recruit. 

   



T HE UNITED N ATIONS APPEALS T RIBUNAL  
 

Judgment No. 2017-UNAT-757 

 

19 of 28  



T HE UNITED N ATIONS APPEALS T RIBUNAL  
 

Judgment No. 2017-UNAT-757 

 

20 of 28  

procedurally fair assessment or appraisal establishing the staff member’s shortcomings and 

the reasons for them.  There must be a valid and fair reason for termination based on poor 

performance.  By “valid” one means that the reason for termination must rest on a reasonable 

basis and sufficient proof, as a matter of objective fact, that the staff member’s performance 

falls short.  Fairness in relation to the substant ive reason goes to the weight or sufficiency of 

the reason - the issue being whether the deficiency was sufficiently serious to render the 

continuation of the employment  relationship untenable.  

73. Whenever the Secretary-General is called upon to decide if a valid and fair reason 

exists to terminate an appointment for poor performance, he should consider whether  

the staff member in fact failed to meet the performance standard and if so whether: i) the 

staff member was aware, or could reasonably be expected to have been aware, of the required 

standard; ii) the staff member was given a fair opportunity to meet the required standard; 

and iii) termination of appointmen t is an appropriate action for not meeting the standard in 

the circumstances.  The processes and standards contained in ST/AI/2010/5 are geared to 

the specific attainment of  these general objectives. 

74. In Said,7 this Tribunal clearly stated that th e UNDT must accord deference to the 

Administration’s appraisal of the performance of staff members, and cannot review de novo a 

staff member’s appraisal, or place itself in the role of the decision-maker and determine 

whether it would have renewed the contract, based on the performance appraisal. 

Performance standards generally fall within the prerogative of the Secretary-General and, 

unless the standards are manifestly unfair or irrational, the UNDT should not substitute its 

judgment for that of the Secretary-General.  The primary task is to decide whether the 

preferred and imposed performance standard was not met and to assess whether an adequate 

evaluation was followed to determine if the staff member failed to meet the required 

standard.   There must be a rational objective connection between the information available 

and the finding of unsatisfactory work performance. 

75. In terms of Section 9.7 of ST/AI/2010/ 5, staff members who receive a rating of 

“partially meets performance expectations” (i.e. “C - requires development”) are considered 

not to have met performance expectations. The evidence in relation to Mr. Sarwar’s 

performance indicates that it was for the most part poor and unsatisfactory.  Although the 

                                                 
7 Said v. Secretary-General of the United Nations, Judgment No.  2015-UNAT-500, para 40. 
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FRO and SRO are not free from criticism, their evidence and the findings of the  

rebuttal panels reveal cogently that Mr. Sarwar had difficulty in fulfilling the goals of his 

workplan and was deficient in the core competencies of professionalism, communication and 

planning and organizing.  In these, he either partially met or did not meet performance 

expectations. The ratings thus indicate the existence of performance shortcomings.  Both the 

first and second rebuttal panels in scoring the overall rating as “C - requires development” 

accepted that the situation was not hopeless and that Mr. Sarwar demonstrated potential to 

develop the required skills. However, in rating his planning and organizing competency as 

“D - unsatisfactory”, the second rebuttal panel agreed with the supervisors that Mr. Sarwar 

demonstrated an inability to develop the skills required for this competency.  

76. Mr. Sarwar contends that a different standard applies under ST/SGB/2011/10, the 

YPP, and that “requires development” does not mean a failure to meet performance 

expectations.  That is not entirely correct.  Section 1.1 of ST/SGB/2011/10 provides that the 

highest standards of efficiency, competence and integrity remain the “paramount 

consideration” in the employment of staff under the YPP, with due regard to the principle of 

equitable geographical distribution.  Section 4.1 provides that successful candidates, upon 

placement, shall be supported by a series of structured programmes aimed at developing and 

fostering adaptable and diverse international civi l servants ready to respond to the evolving 

mandates of the Organisation.  Section 4.3 of ST/SGB/2011/10 obliges the relevant managers 

to “ensure that candidates have defined workplans, performance objectives and training and 

learning plans”.  It records also that candidat es “will be expected to serve on two different 

assignments and will be subject to a structured performance assessment and learning 
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Mr. Sarwar struggled also to meet deadlines. With regard to the e-newsletter, a key 

performance area, he was found to have had “consistent and serious problems” with 

timeliness and coordination.  It was evident al so that he lacked comprehension and insight 

into the question of publicatio n standards and quality control. 

78. Both rebuttal panels were inclined to give Mr. Sarwar the benefit of the doubt and 

expressed the concern that he had been assigned tasks beyond his level and grade and was 

not adequately supervised.  However, Mr. Sarwar’s performance of the task of preparing 

briefing notes for the meeting with the Minister of Youth from Azerbaijan left the second 

rebuttal panel in doubt about his capacity to develop his potential.  He submitted a number 

of drafts in this assignment, all of poor quality, and seemed incapable of grasping and 

incorporating the amendments proposed by his supervisor, who eventually had to draft the 

document herself.  The second rebuttal panel saw this failure as incapacity to internalize 

guidance and an impediment to Mr. Sarwar developing the required skills.  Added to that, the 

second panel’s rating of Mr. Sarwar’s planning and organizing competency as  

“D - unsatisfactory” was based on his demonstrated failings in relation to delivering an  

e-newsletter of appropriate quality on time an d his poor organization of the International 

Youth Day event and the launch of the World Youth Report. Its rating is a reasonable finding 

on the basis of the comprehensive information before it that Mr. Sarwar lacked the capacity 

to perform at the expected level. 

79. Sight should not be lost of the fact that Mr. Sarwar was on a two-year probation, 

which was extended for an additional nine months to afford him an opportunity to fully 

address performance issues. The purpose of a probationary period is not only to assess 

whether the employee has the technical skills or ability to do the job, but also serves the 

purpose of ascertaining whether the employee is suitable and has the ability to fit in. The 

second rebuttal panel accepted the evaluation of the FRO that Mr. Sarwar’s teamwork 

competency required development, and thus was lacking. 

80. In effect, therefore, the evidence establishes that while Mr. Sarwar had some potential 

to develop, he was lacking particularly in communication, writing, language, planning and 

organizing skills.  There was a reasonable basis and sufficient proof establishing that  

Mr. Sarwar’s performance fell short of the expected standard.  Given that the performance 

areas were core competencies, without which it was not possible to fulfill the tasks of the 

position, the deficiency was sufficiently serious to render the continuati on of the employment 
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relationship untenable. The UNDT acknowledged as much, implicitly, in finding that the 

employment relationship may have irreconcilably broken down.  There was accordingly a valid 

and fair reason for the terminatio n of Mr. Sarwar’s appointment. 

81. Both the UNDT and the rebuttal panels were concerned that Mr. Sarwar may  

have been assigned tasks which were not appropriate to his level of appointment and sought 

to give special consideration to his relative inexperience and the fact that some of the tasks 

were challenging for a junior staff member  who may not have always had access to  

support. As stated, performance standards generally fall within the prerogative of the  

Secretary-General and, unless the standards are manifestly unfair or irrational, other  

bodies should not usurp the function of setting performance st andards.  There is nothing  

on record to suggest that the standards and performance expectations to which Mr. Sarwar 

was held were manifestly unfair.  The tasks at which he failed were relatively routine and  

key to his position. 

82. The UNDT did not give much attention to  Mr. Sarwar’s performance weaknesses.  It 

instead focused its enquiry on procedural irregularities throughout  the evaluation and 

assessment process and concluded that they were cumulatively of a magnitude to render the 

termination unlawful.  The UNDT’s concerns relate d chiefly to the failure to follow the timelines 

of ST/AI/2010/5 and the effect such failures had on the opportunity for improvement afforded  

to Mr. Sarwar. 

83. The UNDT’s criticism of the first performa nce cycle was that the workplan was entered 

into Inspira eleven months after the commencement of the performance cycle, a mere month 

before the completion of the cycle.  It considered that the failure to  finalize a workplan in a timely 

manner made it difficult for the staff member to  have clarity about performance expectations  

and any rating would be of questionable validity.  Moreover, the delay had an effect on the rest of 

the stages of performance management, with the 
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84. The criticism of the UNDT is not without vali dity. Proper evaluation will be best served by 
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ST/AI/2010/5 provides that the FRO and the staff member “should” hold formal and 

informal discussions and dialogue during the course of the cycle and “should” conduct a 

midpoint review, “usually”  six months after the creation of the workplan.  The use of the 

non-peremptory words “should” and “usually” co nfirms that the provisions of ST/AI/2010/5, 

in this respect at least, are directory not mandatory.  The provisions appropriately recognize 
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90. The UNDT also awarded USD 5,000 moral damages for the harm Mr. Sarwar 

allegedly had suffered due to failures of due process. As there were no material procedural 

irregularities, there is no basi s for any award of compensation. 
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Judgment 

50. The appeal is upheld and Judgment No. UNDT/2016/178 is hereby vacated.  The  

cross-appeal is dismissed. 
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