
 

  

 

   

Judgment No. 2021-UNAT-1174 

 

 

 

 

Counsel for Appellant:    Julia Kyung Min Lee, OSLA 

Counsel for the Secretary-General:  Angélique Trouche 

�

�

 

�����������	�
�������
��
�������

�
�����������������
�����	�
�����
�

 
�����������

������������
 

 ���  

 

�� ��� �!"��� ����#��$����%��&����%��'��

�
�'���&�����  

 �  

 (��")�����  

Before:









THE UNITED NATIONS APPEALS TRIBUNAL  



THE U



THE UNITED NATIONS APPEALS TRIBUNAL  
 

Judgment No. 2021-UNAT-1174 

 

7 of 14  

case management hearing on 8 September 2020.  No reasonable, objective tribunal would 

find that the description of the Appellant’s illness under the circumstances would not be 

exceptional to justify the late filing of her application by one day. Thus, the UNDT erred on a 

question of fact, resulting in a manifestly unreasonable decision. 

24. The UNDT erred in law in finding that a request for waiver must be made prior to the 
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41. The UNDT did not err in finding that Ms. Temu has not presented any exceptional 

circumstances.  She submits that she was ill when she received the MEU response.  However, this 

is ordinarily not sufficient to demonstrate exceptional circumstances.  Such circumstances must 

normally exist when the time limit runs out.  Ms. Temu does not submit sufficient evidence, nor 

can we see that she was unable to file her application on time (1 July 2019).  The reason why the 

application was filed one day late is that she and her legal representative had a wrong 

understanding of when a MEU response is “received” by a staff member and therefore 

miscalculated the 90-day time limit.  The Appeals Tribunal has already stated that ignorance is 

no excuse, and a miscalculation of time limits cannot be accepted as exceptional circumstances 

under Art. 8(3) UNDT Statute.13 
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45. We do not agree with the UNDT’s finding in paras. 2 and 3 of the impugned Judgment 

that there are two applications concerning two different legal matters because in UNAT Case 

No. UNDT/NBI/2019/034, Ms. Temu challenged the decision to separate her from service on 

grounds of misconduct, while in the present application, she challenges the decision to separate 

her from service while she was on maternity leave. 

46. There is no difference between these two applications because they raise identical 

legal issues.  The separation decision is based on the one and only disciplinary sanction dated 

18 December 2018.  The fact that the administration decided on the matter during 

Ms. Temu’s maternity leave, is a legal argument which could be (and has been) raised within 

the legal examination of the lawfulness of the separation decision.  We note that when the 

UNDT decided on the 18 December 2018 disciplinary sanction in UNDT Judgment 

No. UNDT/2021/090, it held that the sanction was lawful but commented that it disapproved 

of the sanction being issued during the maternity leave.15  Consequently, the UNDT included 

this issue in its legal examination. 

47. 
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notification of the outcome. In accordance with article 2, paragraph 2, of its statute, the 
Dispute Tribunal may suspend the implementation of a decision where the decision 
appears prima facie to be unlawful, in cases of particular urgency and where its 
implementation would cause irreparable damage. The Dispute Tribunal’s decision on such 
an application is not subject to appeal; 
 
(ii) In cases involving separation from service, a staff member may opt to  
first request the Secretary-General to suspend the implementation of the decision until the 
management evaluation has been completed and the staff member has received 
notification of the outcome. The Secretary-General may suspend the implementation of a 
decision where he or she determines that the contested decision has not yet been 
implemented, the decision appears prima facie to be unlawful, in cases of particular 
urgency and where its implementation would cause irreparable damage to the staff 
member’s rights. If the Secretary-General rejects the request, the staff member may then 
submit a request for suspension of action to the Dispute Tribunal under 
subparagraph (b)(i) above. 

49. See also Art. 8(5) UNDT Statute: 

The filing of an application shall not have the effect of suspending the implementation of the 

contested administrative decision. 

50. And Art. 10(2) UNDT Statute: 

2. At any time during the proceedings, the Dispute Tribunal may order an interim 

measure, which is without appeal, to provide temporary relief to either party, where the 

contested administrative decision appears prima facie to be unlawful, in cases of particular 

urgency, and where its implementation would cause irreparable damage. This temporary 

relief may include an order to suspend the implementation of the contested administrative 

decision, except in cases of appointment, promotion or tedmitation. 
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