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JUDGE KATHARINE MARY SAVAGE, PRESIDING. 

1. In Judgment No. UNDT/2023/063 (impugned Judgment),1 the United Nations Dispute 

Tribunal (UNDT or Dispute Tribunal) granted the application of Mr. Parmosivea Soobrayan, a 

former staff member of the United Nations Children’s Fund (UNICEF), and rescinded the 

Administration’s decision to impose on him the disciplinary measure of separation from service 

for misconduct (contested decision). 

2. The Secretary-General has appealed the impugned Judgment to the United Nations 

Appeals Tribunal (UNAT or Appeals Tribunal). 

3. For the reasons set forth herein, the UNAT upholds the appeal, reverses the impugned 

Judgment in part and remands to the UNDT pursuant to the directions in this Judgment. 

Facts and Procedure 

4. Prior to his separation, Mr. Soobrayan served as the Regional Advisor, Education, Europe 

and Central Asia Regional Office (ECARO) for UNICEF in Geneva.   

5. On 2 December 2020, an individual (V01) filed a complaint of misconduct with the Office 

of Internal Audit and Investigation (OIAI) against Mr. Soobrayan in relation to a number of 

incidents between November 2018 and May 2020.2  An investigation followed. 

6. After receipt of the OIAI report, the Deputy Executive Director, Management (DED/M), 

UNICEF, issued a charge letter to Mr. Soobrayan, including notice of allegations of misconduct 

which concerned details of nine distinct instances of sexual harassment or harassment  

involving V01.3  

7. Following review of his responses, the Administration found that Mr. Soobrayan had 

committed the nine instances of misconduct set out in the charge letter, with disciplinary 

measure of separation from service for this misconduct imposed on him as a result.4 

 
1 Soobrayan v. Secretary-General of the United Nations, Judgment No. UNDT/2023/063 (23 June 
2023). 
2 Ibid., para. 2. 
3 Ibid., para. 22. 
4 Ibid., para. 7. 
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8. Prior to the complaint filed by V01, between 27 January 2020 and 19 November 2020, 

numerous e-mail exchanges and meetings were held between Mr. Soobrayan, his First 

Reporting Officer (FRO), V01 and a representative of HR, in which serious work-related 

disagreements between Mr. Soobrayan and V01 were raised.  

9. On 27 January 2020, Mr. Soobrayan wrote in an e-mail addressed to HR:5   

I write to request HR mediation in an apparent dispute over my supervisory role with 

[V01].  We appear to be encountering numerous misunderstandings in the use of certain 

terminology ... these disagreements are making it difficult for me to exercise my 

supervisory powers.  

10. On 30 June 2020, Mr. Soobrayan sent an e-mail to his FRO to request intervention to 

solve professional issues with V01 in relation to the development of a project referred to as the 

LearnIn project.  These concerns are reiterated in several other e-mails.6  

11. On 13 August 2020, Mr. Soobrayan had a meeting with V01 and his FRO, in the 

presence of the HR representative, to discuss issues around the LearnIn project and the 

working relationship problems between himself and V01.  Mr. Soobrayan questioned the fact 

that V01 was sending updates on the project to his FRO without going through him first, and 

complained that V01 was insubordinate, bypassed him several times, and made decisions that 

were in contradiction with his instructions.  Mr. Soobrayan also highlighted that he suspected 

dishonest conduct by V01 regarding a possible implementing partner to LearnIn, the  

Alpha Foundation.7  

12. Between 14 and 18 August 2020, in a number of e-mail exchanges between  

Mr. Soobrayan and V01, he raised his concern regarding potential reputational damage to 

UNICEF as a result of the issues with the LearnIn project and stated that he was going to 

submit a formal complaint on the matter.8  

13. On 18 August 2020, Mr. Soobrayan had a call with the HR representative to clarify that 

the issues he was having with V01 were not about disregard for hierarchy, reporting lines or 

management style, but rather about V01’s disregard for his instructions as her supervisor and 

 
5 Ibid., para. 64. 
6 Ibid., para. 65. 
7 Ibid., paras. 66-67. 
8 Ibid., para. 68. 
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the very least, that Mr. Soobrayan’s narrative was worth investigating in that it demonstrated 

a potential ulterior motive and bias against him, which put into question the reliability of  

V01’s allegations.25  

29. The UNDT noted that all relevant exchanges had been 
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of the evidence, and failed to properly establish the reliability of V01’s testimony, tainting the 

whole investigation process as a result.  This was so in that the investigation relied exclusively 

on V01’s testimony without first properly establishing her credibility as a reliable witness and 

whether she was retaliating against Mr. Soobrayan because of previous professional 

disagreements and his indication that he would make a formal complaint against her for 

misconduct.  Regard was had to the evidence on record that Mr. Soobrayan was discouraged by 

his FRO and the HR representative to pursue the matter against V01 formally, which explained 

why he had refrained from doing so.28  

32. The UNDT found that since the investigators are under a duty to act impartially and 

independently and collect both inculpatory and exculpatory evidence, the fact that they failed 

to do so renders the entire investigation flawed.29  

33. The UNDT considered that the seven incidents, in respect of which there were no third- 

party witnesses and in respect of which Mr. Soobrayan and V01 had starkly conflicting accounts, 

these incidents had not been established through clear and convincing evidence.  Accordingly, 

these seven incidencts must, by virtue of the UNDT’s Judgment and the absence of any appeal 

against it in these respects, be deemed as not having occurred.  However, the UNDT accepted 

that the facts were established through clear and convincing evidence in respect of Incident 1 

on 11 September 2019, when the Applicant entered V01’s hotel room, and Incident 2 in March 

2020, when the Applicant gave V01 a “neck massage”.30  

34. In considering whether the two incidents “legally amount to sexual harassment and, thus, 

misconduct”,31 the UNDT observed in respect of Incident 1 that the third colleague did not witness 

the event, and that when V01 told her about it, V01 did not identify it as sexual harassment.  The 

Tribunal stated that Mr. Soobrayan exercised poor judgment in entering her hotel room to call her 

for dinner, but one could “not reasonably interpret this action as a ‘sexual advance’, gesture or 

conduct of ‘a sexual nature
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that this witness stated that V01 and Mr. Soobrayan had spoken of “tension” and “aches” and that 

when Mr. Soobrayan briefly massaged V01’s neck, neither of them reacted.  The Tribunal found 

that Mr. Soobrayan had 
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Submissions 

The Secretary-General
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56. Mr. Soobrayan submits that the fact that V01 was “shocked” does not mean that this caused 

“offence” as required under the definition of harassment.  The word “offence” in the definition of 

harassment implies a reaction to a perceived insult or rudeness, not simply causing shock or alarm.  
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The Legal Framework 

68. There are several applicable norms to which the UNDT was required to have regard in 

relation to the allegations against Mr. Soobrayan in relation to Incidents 1 and 2. 

69. Article 101, paragraph 3 of the Charter of the United Nations, and the core values set 

out in Staff Regulation 1.2(a) and Staff Rule 1.2(f),46 provide that every staff member has the 

right to be treated with dignity and respect, and to work in an environment free from 

harassment and abuse.  
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has been met in that Mr. Soobrayan was found by the UNDT to have exhibited “poor judgment” 

which meant his conduct was “improper” for purposes of the harassment as defined, and 

“unsolicited” which meant it was also “unwelcome”.  The view we take, however, is that to reach 

such conclusions requires more than simply regard to the law and necessitates a consideration 

of the established relevant facts after resolving disagreements between the parties as to what 

these were.  

78. The facts before the UNDT were those that had been determined by OIAI as detailed in 

the investigation report.  The UNDT elected to refer only a narrow issue to an oral hearing, 

namely whether Mr. Soobrayan’s due process rights had been breached by the failure of OIAI to 
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interfere, namely that the error is obvious and is sufficiently grave to overturn the finding of 

fact as it goes to the root of the issue and as such cannot stand.  For reasons that follow, we 

find that the UNDT made such an error. 

82. Article 16(2) of the UNDT Rules of Procedure (UNDT Rules) provides that a hearing 

shall normally be held following an appeal against an administrative decision imposing a 

disciplinary measure.47 

83. It is for the UNDT to decide whether an oral hearing should be held on the merits of a 

disciplinary case given that as a first instance tribunal it is best placed to decide what is 

appropriate for the fair and expeditious disposal of a case and to provide justice for both parties.  

In this regard the UNDT enjoys a wide margin of discretion to decide what is required to  

balance the need for fairness to the parties in misconduct cases and efficiency in the  

Tribunal’s proceedings.  

84. We have made it clear that “an oral hearing and cross-examination will not be required in 

all disciplinary cases”,48 and that whether an oral hearing will be required “will depend on the 
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investigation flawed, with the facts on which the disciplinary measure was based not 

established on clear and convincing evidence, except for Incidents 1 and 2. 

89. In this matter, h

/en/internaljustice/files/unat/judgments/2018-UNAT-873.pdf
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witness’s account was more plausible and stood to be accepted over that of V01, and failing to 

determine the factual disputes which existed having regard to the credibility of the accounts, 

their reliability, and the probabilities of the different versions.  In doing so, the UNDT erred in 

its treatment of the facts as they applied to the law in relation to Incident 2. 

93. Since the UNDT found that the investigation report was flawed and elected to narrow the 

scope of the oral evidence heard in the matter to issues of V01’s alleged motives, it is not clear on 

what basis it reached its decision on the disputed facts in order to apply such facts to the law as it 

related to Incidents 1 and 2, particularly when it heard no direct evidence from Mr. Soobrayan and 

V01 with respect to these incidents. 

94. We emphasize that our finding does not mean that in all cases an oral hearing is required.  

Whether the investigation report alone provides sufficient evidence to establish the relevant facts 

by clear and convincing evidence will depend on the particular facts and circumstances of the case, 

including what facts are disputed, the nature and extent of such disputes, whether any supporting 

documentary or recorded evidence exists, and admissions made by the parties.  We accept that 
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i)
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Judgment 

97. The Secretary-General’s appeal is granted.  Judgment No. UNDT/2023/063 is hereby 

reversed in part and the matter remanded to the UNDT in accordance with the instructions in 

paragraph 96 of this Judgment.  
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