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registered under Case No. UNDT/GVA/2013/044 and assigned to the undersigned 

Judge. 

7. By Order No. 13 (GVA/2014) of 21 January 2014, the Tribunal ordered that 

the cases be joined and that they be decided on the basis of the written pleadings. 

It further ordered that the parties submit final comments, if any, by 

4 February 2014; the deadline was subsequently extended until 11 February 2014, 

and the parties—with the exception of Applicant Kucherov— submitted their final 

comments on that date. 

����


8. In para. B.1. of its resolution A/RES/66/235 of 24 December 2011 (United 

Nations common system: report of the International Civil Service Commission), 

the General Assembly requested the ICSC: 

[T]o explore the feasibility and suitability of possible measures to 

reflect in the administration of the post adjustment system the pay 

freeze of the comparator civil service; to determine whether the 

implementation of such measures falls under its authority; to 

exercise such authority, as appropriate, and to report thereon to the 

General Assembly at its sixty-seventh session. 

9. Paragraph 121 of the 2012 ICSC report to the General Assembly (A/67/30) 

reads: 

121. The Commission: 

(a) Noted that a post adjustment multiplier of 68.0 would 

become due in New York on 1 August 2012 in accordance with the 

approved methodology; 

(b) Decided to defer the promulgation of the revised New York 

post adjustment multiplier in view of the financial situation of the 

United Nations as described by the Secretary-General; 

(c) Also decided that unless the General Assembly acted 

otherwise, the multiplier would be promulgated on 1 January 2013 
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10. On 1 August 2012, the ICSC issued Circular ICSC/CIRC/PAC/452 

(Consolidated Post Adjustment Circular), containing the following text: 

���
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1. Based on the review of the post adjustment classification 

for New York, a revised post adjustment multiplier of ���� would 

become due in New York, effective 1 August 2012. ���� ��, at 

its seventy-fifth session, from 9 – 20 July 2012, the ICSC decided 

to defer the promulgation of this revised multiplier to 

1 January 2013, with retro-active (sic) as of one August 2012, 

unless the United Nations General Assembly acted otherwise. The 

post adjustment multiplier of 65.5 therefore remains in effect for 

New York until further notice. (emphasis in original) 

11. The General Assembly, on 24 December 2012, adopted decision 67/551 

(see A/67/49 (Vol. II) and A/C.5/67/L.14) (hereinafter General Assembly decision 

67/551), which reads as follows: 

67/551. United Nations common system 

 At its 62
nd

 plenary meeting, on 24 December 2012, the 

General Assembly, on the recommendation of the Fifth Committee, 

having considered the report of the International Civil Service 

Commission for 2012, requested the Commission to maintain the 

current New York post adjustment multiplier to 31 January 2013, 

with the understanding that the normal operation of the post 

adjustment system would resume on 1 February 2013.  

12. The ICSC, on 15 January 6O-wJhbj,’)7Mvwah6,vO7))wnuah6,vO7))wrhb’),MMjjwyhj-w,))wChb6,--7v’wyhj-w,hb’-w ,--7v’wyhj-w,hb’-wsw,h hb6O-wthbj,’)7M7’)7M7wah6,vO7))wrh6,--7v’w hbOv-wIh’6,--7vwChb6,--7v’wShb6,vO7))wChb6,--7v’w/hbj,’)7M7wChb’6,--7vwIhj6,--7vwRh76,--7v’wChb6,--7v’w/Mj’Mwolh7wPhb6,vO7))wAhj,’)7M7wChb6,--7v’w/hbj,’)7M7w452 hj(-]T…Dbjv,6jBbj-,7)BTdD[w(h6,--7v’wChb6,--7v’wonshb-,v6MvOOwolhbj,’)7M7wihbj,’)7M7wdah6,vO7))wthbj,’)7M7weh6,vO7))wd Phb6,vO7))woshb-,v6MvOOwthbj,’)7M7w Ahj,’)7M7wdh-,Ovvjv’wjhbj,)()j(wushM,’)-’)wthbj,’)7M7wmhbj,’))7(weh6,vO7))wnthbj,’)7M7w Chb6,--7v)wmhb’,)7M)Mwbhb-,Ovvjwwhj,’)7M77v’wihbj,’)7heh6,vO7))w hb6O-wuhwch6,vO7)7v’’wAhj,’)7(’O6,vw013.  Bh6,vO7))w h5 hb6O-wJhb’-wmhbj,’)7M7,vO7))wnehCP hb6O-wJhbB)7M7wah6,vO7’)7M7wshb-,v6MvOOwOO,’j,’)vwchO7))wshb-,v6MvOOwbj)-,jvhb),MMj’Mwolhh6,vO7))we7M7wo7ah6-7v’wonshb-,v6MvOOwolhbj,’)7M7wihbj,’)7M7wdah6,vO7))wthbj,’)7M7weh6,vO7jv’woshb-,v6MvOOwthbj,’)7M7w hj(-]T…DTY[wah6,vO7))wdh-,-,Ovvjv’wjhhbj,’))7(weh6,vO7))wnthbj,’)7M7whehb),’(j6Ow hb’j-wChb6b-,v6MvOOw h),’(j6Owbj,’)7M7wahb),’(j6Owshb-,v6MvOOwshb-,v6MvOOwihbj,’)7M7wmhbj,’)7M7wihTdD[w67/hbjb6,---6’Y[wch6,vO7))wurh6,--7v’hb’-wrh6,--7v’w hj(-]T…M7wmhbj,’)7M7won 2DSR’MB’jBTfD’B-B-B’BO-j,M)B)7v,6jBTmDwDhTjDSR’7B’jBSR’v-,v6MvOOv-,v),MMj’Mw hbjO-w2012, h7v’wk unthbj,’)7M7wihbj,’7))wthbj,’)7M7w hb6O-wthv( hbj’-wGhj,’)7M7weh6,vO7))wneh6,vO7))wrhb),MMj’Mwah6,vO7))wlhbj,’)7M7w hbj’-wAhj,’)vOOv-,vw2012, hbj’-wah6,vO7))wdoh-,Ovvjv’wphb-,Ovvjv’wthbj,’)7M7wehv-,v67v’wkj,’)7M7wb6O-551SR’v-,v6fh6,--7v’wmhbj,’)7M7wmhbj,’)7M724 ,vO7))wmhb’,)7M)Mwbhb-,Ovvjv’wlhb’j,’)vwyhj-w,hb’-w hbjj6Ow hb6O-wnorh6,--7v’wmhb7,v6jwshb-(wyhj-w hb’--w2013,hb’-w hj(-jv’wjwahb),’(jwah6,vO7))wihbj,’)7M7wn hb’j-wthbj,’)7M7wheh6O-M,(’jwNh’,)7M)Mweh6,vO7))wwhj,’)7M7w hb’--wY(,’)7M7wohb’-wrh6,--7v’wk hbMM,(’’7wphb-,Ovvjv’woshb-,v6MvOOwthbj,’)7M7w hb’’-wah6,vO7))wdh-,Ov(v’wjhbj,)()j(wushb-,v6MvOOwthbj,’)7M7wmhbj,’)7M7weh6,vO7))wnthbj,’)7M7w hb’--wmhbj,’)7M7wulhbj,’)7M7wthb(omhbj,’)7M7wmhbj,’)7M7wihbOvO7))wthbj,’)7M7wihbj,nthb’)-wthbj,’6hb6O-wthbj,’)7r 
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14. The ICSC, on 15 February 2013, issued a “Consolidated Post Adjustment 

Circular” (ICSC/CIRC/PAC/458) promulgating, under its Section IV, a post 

adjustment multiplier of 68.7 for United States, New York, effective 

1 February 2013. 

15. Some of the Applicants, including Applicants Ovcharenko and Kucherov, 

requested management evaluation of the “administrative decision of the Secretary-

General to implement the…actions and recommendations of the ICSC and the 

General Assembly, i.e. the unlawful action of the Administration that resulted in 

denying staff members based in New York, the payment of post adjustment 

calculated on the basis of the multiplier value of 68.0 for the period from 

1 August 2012 to 1 February 2013”. 

16. On 18 March 2013, the Management Evaluation Unit responded to those 

Applicants who had requested management evaluation, with a corrigendum issued 

on 20 March 20131, noting that the matter was not appealable under Chapter X of 

the Staff Rules and that it had no competence to evaluate the request. 

����	�!
�"�		��


17. The Applicants’ principal contentions are: 

a. In view of the response of the MEU, and in light of staff rule 11.2(b), 

applications should be considered receivable whether or not the Applicants 

had filed a request for management evaluation prior to the application to the 

Tribunal; 

b. 
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c. They were entitled to a post adjustment multiplier of 68.0 for the 

period 1 August 2012 to 31 January 2013, therefore, the decision affects the 

Applicants’ conditions of service and constitutes a violation of the rights 

they detain from their letter of appointment and Staff Rules and 

Regulations;  

d. They do not contest the authority of the General Assembly to alter 

conditions of service for the future, including the method of calculation of 

the post adjustment, rather, their claim is limited to the remuneration for 

services already rendered, in accordance with the applicable rules in force at 

the time; that is, they have not contested the deferral of the increase by the 

ICSC or the General Assembly request of December 2012 to suspend the 

normal operation of the post adjustment system, but rather the amount of 

remuneration paid to them by the Secretary-General in January 2013; 



  
Case No. UNDT/GVA/2013/043 

  UNDT/GVA/2013/044 

  Judgment No. UNDT/2014/035 

 

Page 7 of 18 

terms of the Applicants’ contracts and the principle of non-retroactivity and 

had a direct impact on the Applicants’ legal rights; 

h. The Tribunal should follow the same jurisdictional interpretation as 

the former Administrative Tribunal applied to similar cases; 

i. As such, the decision they are contesting constitutes an administrative 

decision under the terms of art. 2 of the Tribunal’s Statute and the 

applications are receivable ratione materiae; 

j. 
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adjustment, at least for work already preformed and the ICSC, in taking 

these constraints into account acted outside its authority; 

n. The decision constitutes a violation of acquired rights, and as such of 

staff regulation 12.1; the General Assembly cannot legally refuse to make 

payments which are due under the established rules; 

o. The Secretary-General and the ICSC can only act in accordance with 

the legislation adopted by the General Assembly, including the Staff 

Regulations and the rules approved by the General Assembly with respect to 

the post adjustment;  

p. Only the General Assembly has the authority to change the 

methodology for calculating post adjustment, and while the ICSC 

recommends the methodology to the General Assembly, it has no authority 

to modify it or discretion in promulgating increases due; following its 

requests to the ICSC to review the methodology, the General Assembly had 

made no change with respect to the rules governing the post adjustment;  

q. The request of the General Assembly to resume normal operation of 

the post adjustment system as of 1 February 2013 never went back to the 

full ICSC as required under the Statute of the ICSC, and the Chairman does 

not have the authority to act on behalf of or change earlier decisions of the 

full Commission; 

r. The decision to apply a universal system of compensation to some 

professional staff for increases in cost of living and at the same time to deny 

the same to professional staff members stationed in New York is 

discriminatory and constitutes a violation of the principle of equal 

treatment;  

s. The Applicants Ovcharenko et al. request the Tribunal to order that 

the decision be entirely overturned; alternatively, they request the Tribunal 

to order: 
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rate of 68.7 come into effect only as of 1 February 2013, the ICSC was 

bound to act accordingly; 

g. Under its Statute, the ICSC is independent of the United Nations 

Secretariat and cannot take instructions from any Organization within the 

Common System; it is responsible for the calculation of post adjustment 

indices, classifications and multipliers; once promulgated by the ICSC, a 

post adjustment multiplier becomes immediately applicable throughout the 

Common System; as such, decisions of the ICSC are binding upon the 

members of the Common System and the Secretary-General does not have 

any discretion or authority in this respect; 

h. Under art. 25(3) of its Statute, decisions of the ICSC must be applied 

by members of the Common System from the date determined by the ICSC; 

the only post adjustment multiplier in effect for the period between 

1 August 2012 and 31 January 2013 was that of 65.5, and the ICSC did not 

promulgate the revised post adjustment multiplier of 68.7 until 



  
Case No. UNDT/GVA/2013/043 

  UNDT/GVA/2013/044 

  Judgment No. UNDT/2014/035 

 

Page 12 of 18 

j. The Applicants’ claim that they were not treated equally as other staff 

members has no merit; the post adjustment multiplier is determined by the 

ICSC for each duty station individually, and no two duty stations are equal; 

all staff members were treated equally, in that the Secretary-General applied 

to them the relevant multiplier promulgated by the ICSC for each duty 

station, including that for New York; 

k. The Tribunal does not have the power to order the General Assembly 

and the ICSC to withdraw its decisions; the Applicants’ claim for retroactive 

payment of the post adjustment based on the 68 multiplier from 

1 August 2012 to December 2013 is outside the scope of the applications, 

since the Applicants only appealed the decision reflected in their statement 

of earnings and deductions provided to them on 30 January 2013, which 

concerns only payment of the multiplier of 65.5 from 1 to 31 January 2013; 

l. The applications should be dismissed. 

���	�����	��


19. The above-referenced applications have been filed by several professional 

staff members, whose duty station at the relevant period was New York; since 
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2. The duties of a Judge prior to taking a decision include the 

adequate interpretation and comprehension of the applications 

submitted by the parties, whatever their names, words, structure or 

content they assign to them, as the judgment must necessarily refer 

to the scope of the parties’ contentions. Otherwise, the 

decision-maker would not be able to follow the correct process to 

accomplish his or her task, making up his or her mind and 

elaborating on a judgment motivated in reasons of fact and law 

related to the parties’ submissions. 

3. Thus, the authority to render a judgment gives the Judge an 

inherent power to individualize and define the administrative 

decision impugned by a party and identify what is in fact being 

contested and so, subject to judicial review which could lead to 

grant or not to grant the requested judgment. 

22. The Tribunal notes that on the application form, the Applicants stated that 

the contested decision was the “refusal to pay post adjustment based on the 

multiplier 68.0 which became due for New York on 1 August 2012”, as reflected 

in their statements of earnings and deductions for January 2013. The Tribunal 

further recalls that the Applicants in their applications stressed that they were in 

fact contesting the t
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administrative decision. In that Judgement, the Appeals Tribunal found that the 

Circular contained “all the necessary components referred to in Andronov to give 

rise to legal consequences for the striking staff” and that “it contained information 

which affected the rights of the staff members in question, given that it was being 

clearly communicated to the relevant staff members that deductions were going to 

be made from their salaries”, hence, “vis-à-vis the striking staff members it had 

individual application”. 

27. The situation in the present case differs from the case of Al Surkhi et al. In 

the latter case, the Circular was addressed and applied to a certain and clearly 

definable group of staff members who had been on strike on two or three specific 

days, and who, therefore, by their own concrete action, were subjected to a certain 

decision by the Administration—to wit, a deduction from payroll/annual leave on 

the basis of the principle of no pay for days not worked. Thus, the decision, 

though collective, was of individual application, and its application was clearly 

defined in scope and time. In the present case, however, the post adjustment 

multiplier 65.5 instead of 68.0 was applied for the period from 1 August 2012 to 

31 January 2013 to a group of staff members defined exclusively by their status 

and category within the Organization. In view of the foregoing, and in 

continuation of its jurisprudence Tintukasiri et al., the Tribunal concludes that in 

applying the test of Andronov
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(c) Allowances and benefits of staff which are determined by 

the General Assembly; 

(d) Staff assessment. 




