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1. By application filed on 2 September 2015, the Applicant, a staff member of 

the United Nations High Commissioner for Refugees (“UNHCR”), contests the 

decision by the High Commissioner not to promote her from the P-4 to the P-5 

level during the 2013 Promotions Session. 

2. It is noted that the facts and grounds of appeal in this matter are very similar 

to those in Case No. UNDT/GVA/2015/165 (Rodriguez-Viquez), which was 

heard jointly with the present case. Parts of Judgment Rodriguez-Viquez 

UNDT/2016/030, delivered on 14 April 2016, are repeated in this Judgment. 

����


3. The Applicant joined UNHCR in October 1995 as Associate Protection 

Officer at the L-2 level in Sofia, Bulgaria. In December 1999, she was assigned as 

Protection Officer in Skopje, Former Yugoslav Republic of Macedonia, and she 

was promoted to the L-3 level. In January 2000, she was granted an indefinite 

appointment at the P-3 level. In March 2003, she was assigned as Assistant 

Regional Representative (Legal) in Jakarta, Indonesia, and she was promoted to 

the P-4 level. In March 2004, she was assigned as S
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provides for the High Commissioner to make available a number of promotions 
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8. On 4 July 2014, namely towards the end of the Second Round comparative 







  Case No. UNDT/GVA/2015/163 

  Judgment No. UNDT/2016/043 

 

Page 7 of 74 

d. The arbitrariness resulting from the failure to define the evaluation 

criteria was exacerbated by the review mechanism, which entailed that each 

of the six SPP members had to review the fact sheet of 161 eligible female 
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j. Furthermore, the consolidated tables of rankings display multiple 
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individual rankings provided by each SPP member were averaged by 

the Promotions Secretariat. The number of candidates retained for the 

Third Round amounted to 200% of the available slots for promotions 

at the P-5 level. The Third Round provided an opportunity to probe 

the reasons for discrepancies in the Second Round rankings; 

vii. The Applicant did not adduce any evidence of bias or 
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28. Insofar as the Applicant’s initial requests for remedies set out above are still 

extant, the Tribunal finds that they are irreceivable. The contested decision before 

the Tribunal, as identified by the Applicant and submitted for management 

evaluation, is the decision not to promote her during the 2013 Promotions Session. 

Not only is the Tribunal not seized of an application challenging prior decisions 

on the Applicant’s promotion, but any such prior decision(s) were not the subject 

of a request for management evaluation and, as such, do not fall within the 

Tribunal’s jurisdiction pursuant to staff rule 11.2(a) and art. 8(1)(d)(i)(b) of the 

Tribunal’s Statute (see Gehr 2013-UNAT-299). Therefore, the Applicant’s 
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promoted to the P-4, P-5 or D-1 levels in accordance with the procedures set forth 

in the Promotions Policy. 

32. The Promotions Policy, adopted on 5 February 2014, introduced a “new 

methodology and procedures for the promotion of International Professional staff” 
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the staff members who have passed the First Round based on their 

evaluation of the following criteria: 

(i) ������������ A staff member’s performance during the 

past five years must be at the minimum “Achieved”, or its 

equivalent, for overall work objectives and must be at the 

minimum “Proficient”, or its equivalent, for overall 

competencies indicating the staff member’s ability and 

readiness to perform at a higher level as reflected in the 

narrative of the performance appraisal in the PAR/e-PAD 

and the Fact Sheet. The highest regard will be given to 

consistently demonstrated exceptional performance and 

documented exemplary service, including in emergency 

operations during the past five years. In addition, service at 
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58. The Tribunal notes that the Promotions Policy, which establishes the 

methodology for a three-round evaluation of candidates and sets out the 

evaluation criteria for each round, does not provide for the separate consideration 

of male and female candidates at any stage, nor does it refer to gender as being a 

factor for consideration in the evaluation of candidates. There is no reference to 

gender consideration in the Promotions Policy until the very end of the process, 

where sec. 5.10.2 provides that “[a]t grade levels where gender parity has not yet 

been achieved, at least 50% of the promotion slots will be awarded to 

substantially equally meritorious female staff”. 

59. Significantly, the Promotions Policy consistently refers to the comparative 

assessment and ranking of a single pool of candidates. In this respect, secs. 5.9.1 

and 5.9.3 provide that in the Second Round, the SPP shall conduct “[a] 

comparative assessment of the staff members who advanced from the First 

Round”, following which “the Panel Secretariat will compile the Second Round 

assessment rankings and develop a consolidated list of substantially equally 

meritorious candidates for consideration by the Panel Members in the Third 

Round” (emphasis added). Then, secs. 5.10.1 and 5.10.2 provide that in the Third 

Round, “[p]anel members will collectively review the list of substantially equally 

meritorious candidates as retained after the second round review and make final 

recommendations”, which “are not to exceed the number of slots available at each 

grade level” (emphasis added). 

60. The fact that the DHRM had already instructed the SPP members to 

consider female and male candidates separately before the High Commissioner 

had announced his decision to divide equally the promotion slots between the two 

groups raises serious doubts about the whole decision-making process in respect 

of gender consideration for the application of the Promotions Policy, and is 

indicative of a lack of transparency of process. 

61. In any event, the Tribunal finds that although the Administration may have 

sought to achieve the High Commissioner’s objective to award an equal number 

of promotions to female and male candidates, its separation of candidates by 
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making a predetermination of issues that had to be addressed at a later stage, that 

is, at the time of awarding the promotions, after the evaluation of the candidates 

had actually taken place. He also unlawfully limited the number of promotions 

slots that may have otherwise been awarded to women. 

65. In this respect, the Tribunal stresses that the Promotions Policy does not 

provide for promotion quotas based on gender, as seemed to be considered by the 

High Commissioner. Rather, it provides for a minimum of 50% of the available 

slots to be awarded to “substantially equally meritorious female staff”. Hence, the 

number of promotion slots that are to be awarded to women is clearly not limited 

to 50%, and ultimately depends on the merits of the candidates, in line with 

art. 101.3 of the UN Charter, which provides that “[t]he paramount consideration 

in the employment of the staff and in the determination of the conditions of 

service shall be the necessity of securing the highest standards of efficiency, 

competence, and integrity”. The intended consequence of sec. 5.10.2 of the 

Promotions Policy is so apparent from the face of it that there can be no question 

as to its meaning. As the Appeals Tribunal stated in Scott 2012-UNAT-225: 

28. The first step of the interpretation of any kind of rules, 

worldwide, consists of paying attention to the literal terms of the 
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71. In brief, the PAMS provided for an assessment of whether staff members 

had achieved their agreed work objectives, and demonstrated the competencies 

required for their post by the UNHCR based on a ten-point rating scale. More 

specifically, each work objective had to be rated pursuant to the scale below, and 

the scores for each objective were then combined by the system to generate an 

overall work performance rating on work objectives: 

i. Not Achieved 1, 2 

ii. Partially Achieved 3, 4, 5 

iii. Achieved 6, 7, 8 

iv. Exceptionally Achieved 9, 10 

72. 



  Case No. UNDT/GVA/2015/163 

  Judgment No. UNDT/2016/043 

 

Page 28 of 74 

75. The Head of the Human Resources Policy and Planning Service further 

explained that the UNHCR was not satisfied with the
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77. A similar broadcast was sent on 18 May 2011 by the then Director, DHRM, 

although some improvements were noted. In particular, it was reported that “[a]s 

for the overall ratings, the vast majority of the e-PADs are in the range of 5.1 to 

8.0 (‘proficient’/’achieved’). So far, 19% of the completed e-PADs have at least 

one overall ‘exceptional’ rating, compared to 29% in 2009. This trend is reflected 

in all regions and at Headquarters, which points to a positive tendency to 

improved validation and calibration of ratings”. The DHRM reiterated its 

commitment to ensure quality of the 2010 performance appraisals and stressed 

that “Guidelines on preparing a good performance evaluation” were available on 

the intranet. 

78. At the outset, the Tribunal notes that the ratings, although they appear to 

have been considered as presenting some problems of consistency from the early 

years of the application of the PAMS, continued to be at the core of the appraisal 

system for the five years under review during the 2013 Promotions Session. The 

PAMS was not modified during that period, rather it was decided to work with the 

managers to ensure consistency. Managers continued to be asked and expected to 

evaluate their supervisees by providing them a rating, together with comments. 

Irrespective of the DHRM’s assessment of the ratings’ value, they were an 

integral part of the staff members’ e-PADs from 2009 to 2013 and formally part 

of the UNHCR’s legal framework. Any reference to an e-PAD during that period 

included both the narrative and the ratings contained in the performance appraisal 

document, irrespective of the fact that only the comments were reproduced in the 

staff members’ fact sheet. For the current Promotions Session, the Promotions 

Policy must be read in the light of the PAMS, which was the applicable 

administrative issuance regarding performance appraisal at the relevant period. 

79. The Promotions Policy, at sec. 5.9.1(i) and (ii), explicitly refers to both the 

candidates’ fact sheet cwjjbirRO(wjIvqbirjIvqbarRv(qqqzvbir))(zvv)jbirRO(wjR)zz(”vT;DR-vbPr)-(I”IjbArR-(wO-)ObDrR-(wO--)bsrz(-jww-b rROq”IzObfr-(zj”jOO)borR”(Oq”--)brr-(zwjjbmr)”(zw-jbcrRv(qqqzvborns nby phe rv(qqqzSborRO)-R-vbArR-(wO-)bArR-(wO-)-bpr”(jwIvIwbnrR”(Oq”--)b rRIj(IIvbtrhe 2, ont 

P’utai0th



  Case No. UNDT/GVA/2015/163 

  Judgment No. UNDT/2016/043 

 

Page 30 of 74 

80. In particular, sec. 5.9.1(i) provides that the SPP shall assess a staff 

member’s “ability and readiness to perform at a higher level as reflected in the 

narrative of the performance appraisal in the PAR/e-PAD and the Fact Sheet”. 

This provision also contains a footnote referring directly to the ratings contained 

in the e-PADs, stating that “[p]erformance appraisal ratings may change during 

the validity of this Policy” and that “[g]uidance will be provided in assessing 

equivalencies”. 

81. In turn, sec. 5.9.1(ii) states that “[m]anagerial achievements shall be 

demonstrated by their reflection in the PAR/e-PAD performance evaluations and 

Fact Sheet narrative”. The performance evaluation is without any doubt the one 

found in the e-PAD, which consists not only of the narrative, but also of the 

ratings of work objectives and competencies. The Tribunal notes that the structure 

of the obligation under sec. 5.9.1(ii) to consider material is different from that in 

section 5.9.1(i). Rather than referring to the consideration of the narrative in both 

the e-PAD and the fact sheet, sec. 5.9.1(ii) contains a clear distinction between 

that which is reflected in the PAR/e-PAD performance evaluations and that 

reflected in fact sheet narrative. The words “performance evaluation” attach to the 

PAR and the e-PAD, while the word “narrative” attaches to the fact sheet. Clearly, 

in light of the unambiguous wording of this provision, it is from both the e-PAD 

performance evaluations and the fact sheet narrative that the assessment had to be 

made in respect of the “managerial achievements”. 

82. The Respondent’s argument that sec. 5.9.1 should be interpreted in such a 

way that the e-PAD and the fact sheet refer to the same document, namely the fact 

sheet alone, must be rejected as it has been clearly established that the fact sheet 

does not entirely reflect the e-PADs because it does not reproduce the ratings 

contained in the latter. If it had been intended to refer only to the narrative, then 

the Promotions Policy had to be drafted to so specify this. It is also clear from the 

Promotions Policy that the information contained in the e-PADs, including the 

ratings, was directly relevant to the SPP members’ assessment during the Second 

Round. 
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83. Firstly, sec. 5.9.1(i) required the SPP members to assess whether the staff 

member’s performance met the minimum threshold of “Achieved” or its 

equivalent for overall work objectives, and “Proficient” or its equivalent for 
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for extreme ratings”, thereby putting in place a review mechanism to avoid 

unjustified high rankings. Whereas comments were also part of the evaluation, 

they were meant to support/complement the score given. No guidance was 

provided for the narrative part of the appraisal. As the Head of the Human 

Resources Policy and Planning Service testified, narratives varied depending on 

the commitment of each supervisor. Most certainly, the e-PADs were not 

completed during the relevant period with a view that only the comments, or 

“narrative”, provided thereto would be taken into account. In other words, the 

scoring and the comments constituted a whole under the relevant appraisal 

process. Thus, providing only the narrative part of the e-PAD to the SPP members 

gave them an incomplete picture of the candidates’ performance evaluation. 

91. The Tribunal cannot emphasise enough the importance of the Promotions 

Policy being in perfect alignment with the performance appraisal policy at the 

time under review in the context of the UNHCR’s current promotion mechanism, 

due to the fact that promotion is essentially based on performance appraisals 

during the five preceding years. Whilst the Head of the Human Resources Policy 

and Planning Service, DHRM, UNHCR, attempted to explain the decision not to 

disclose the ratings by reference to flaws in the PAMS and the then proposed 

adoption of a new appraisal policy, the Tribunal finds no support in the wording 

of the Promotions Policy itself for such contention. 

92. It goes without saying that any change in the appraisal policy, as appears to 

have happened as of 10 November 2014 with the entry into force of the new 

“Policy on Performance Management” (UNHCR/HCP/2014/12), does not and 

cannot impact upon prior performance appraisals and, as such, cannot be taken 

into account when making a comparative assessment of the performance of 

candidates for promotion under the current Promotions Policy when years prior to 

2015 are under review. If the e-PADs produced in application of the PAMS were 

found to be not representative of the staff members’ performance, the Promotions 

Policy should not have been drawn in such a way that they are made the 

centrepiece of the promotions exercise. Also, if the intent was that the new 
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96. It has been established that on 25 June 2015, the DHRM held a briefing 

session by video conference with the SPP about the Second and Third Rounds’ 
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on whether a candidate fitted with the specific needs of an SPP member’s section, 

he would have, or not, a better chance of receiving a high ranking. In this respect, 

it is further noted that three SPP members were selected by the Administration 

and three by the staff members. Although these were senior staff members and 

were most probably generally aware of the operational requirements of the 

Organization, there is no indication that, among the six, they covered all the 

various areas of work of the UNHCR, nor that they had a specific knowledge of 

the Organization’s need at the P-5 level at that particular time and within the 

Organization as a whole. 

103. The Tribunal does not question the appropriateness of taking into account 

organizational requirements in the grant of promotions. However, it stresses that 

the Promotions Policy sets in place a process whereby, in the context of the 

UNHCR’s rank in person system, staff members are awarded conditional 

promotions purely based on merits, and then effectively promoted when their 

profile corresponds to a particular need of the Organization. This is evidenced 

from the fact that the High Commissioner is bound to set a quantitative number of 

promotion slots, without any reference to specific areas of expertise, and from the 

evaluation criteria for each of the three rounds of evaluation, which solely relate 

to the candidates’ personnel records. As abstract as the comparison of candidates 

may be without reference to any specific post, it is clear that the Promotions 

Policy does not envisage a matching exercise until the very end of the process, 

which is the effective grant of promotion upon the promoted staff’s actual 

appointment to a specific post at the higher level (secs. 5.12.1, 5.12.2 and 5.12.3). 

104. In view of the foregoing, the Tribunal finds that in advising the SPP 

members to take into account the suitability of the candidates for appointment in 

positions at a higher level, the DHRM introduced an extraneous criterion for 

consideration during the Second Round which had the potential to subvert the 

whole promotion exercise, shifting from a merit-based consideration to an 

operational one. Given the DHRM’s role in providing “technical advice and 

guidance on rules, regulations, policy and methodology” to the SPP (see sec. 4.2.5 

of the Promotions Policy), the mere provision of its advice to the SPP constitutes 
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107. Again, the Tribunal is not in a position to ascertain how the advice given by 

the DHRM influenced the SPP members’ assessment of the candidates. The 

assertion that no information was requested must be considered with 

circumspection, as the testimony of the SPP Secretary in respect of the DHRM’s 

interaction with the SPP members was on some aspects directly at odds with 

documentary evidence later presented, as discussed above (see paras.  84 and  85 

above). Also, it could not be certain that the SPP members did not ask information 

from someone else within the DHRM. 

108. The Promotions Policy explicitly states, at sec. 5.9(i) and (ii), that the SPP 

members must base their comparative assessment of the candidates on the latter’s 

fact sheets and e-PADs. In turn, sec. 4.7 states that “[t]he Panels shall ensure that 

conclusions are not influenced by any unsubstantiated information provided orally 

or in writing by any person or authority external or internal to the UNHCR, 

including by, or on behalf of, staff members whose cases are under review”, 

thereby specifically preventing the taking into consideration of information not 

reflected in the documents provided to the whole panel. Likewise, the Promotions 

Policy does not envisage any role for the DHRM to provide additional 

information to SPP members but solely to provide technical advice and guidance 

on the applicable rules (see sec. 4.2.5). 

109. The Tribunal finds that there is no room in the Promotions Policy for the 

SPP members to inform their rankings with additional information they may know 

about but that is not reflected in the documents subject to their review. Otherwise, 

candidates may be advantaged or disadvantaged based on the fact that they are 

known to some of the SPP members, opening the door to nepotism and bias. 

110. The Tribunal acknowledges that SPP members may have known some of 

the candidates, for having previously worked with them or supervised them and, 

to some extent, may be influenced by their personal knowledge of the candidates’ 

performance. This is unavoidable and, indeed, implicitly allowed by the 

Promotions Policy which did not preclude SPP members to assess candidates they 

may know, unless if they were their current supervi
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Policy could have provided for an anonymous review during the Second Round to 

possibly alleviate the risk of bias, as suggested by the Applicant, this is not the 

way the policy has been drawn. Since this policy decision falls within the purview 

of the Administration’s discretion and is not illegal, the Tribunal cannot intervene. 

111. 
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appropriate”. Most surprisingly, it appears on the evidence before the Tribunal 

that no one from the DHRM made any review of the consolidated table. If such a 

review was in fact made, it certainly did not result in any action being taken. 

121. The Respondent submitted that the Tribunal should not be concerned by the 

errors in rankings as they had no impact on the Applicant’s chances to advance to 

the Third Round. The DHRM prepared a corrected cons
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123. She was unable to provide any further explanation during her testimony 

before the Tribunal. 

124. The problem with this correction exercise is that it assumes that the 

methodology for ranking “undistinguishable” candidates suggested by the DHRM 

was binding or, at best, that the SPP members intended to follow it. Firstly, as 

these “instructions” were not the subject of an administrative issuance, they 

cannot be considered as binding upon the SPP members. One witness, indeed, 

referred to the methodological suggestion as in fact being no more than that, a 

suggestion, as it could not be more. Secondly, absent any evidence from the SPP 

members, who were not involved in the correction exercise, it cannot be presumed 

that they intended to follow the DHRM’s suggested approach. Indeed, most of 

them did not. In these circumstances, the Respondent’s post factum reconstruction 

is purely speculative and of no assistance. The Tribunal is therefore not in a 

position to assess the impact of the numerous errors and dubious methodology 

adopted by some SPP members on the Applicant’s chances for promotion. 

125. In view of the foregoing, the Tribunal concludes that the award of the same 

ranking to more than one candidate, upon suggestion from the DHRM, had no 

basis in the Promotions Policy and constitutes a procedural error in its 

implementation. Such methodology could not be reasonably introduced without 
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disparities between rankings provided by different SPP members to the same 

candidate and asserts that these are indicative of an arbitrary decision-making 

process and, in some instances, bias. The Respondent submits that the Tribunal 

may recommend changes to the Promotions Policy if it is contrary to the Staff 

Rules and Regulations, but cannot order them. He submits that he has “minimally 

demonstrated” that the Applicant was given full and fair consideration for 

promotion as her fact sheet has been reviewed by the SPP members and evaluated 

against others pursuant to the criteria set forth in the Promotions Policy. He argues 

that these evaluation criteria were sufficiently defined and in line with the PAMS 

to allow for a comparative assessment of the candidates. The Respondent asserts 

that disparities in rankings were expected and intrinsic to the nature of the 

process, which involved a subjective review by the various SPP members. 

127. At the outset, the Tribunal agrees with the Applicant that the consolidated 

table of ranking for female candidates for promotion to the P-5 level displays 
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12. In addition, the Promotions Policy allows for each of the 

SPP members to have a different perception of a candidate’s ability 

to contribute to the work of UNHCR at a higher level of 

responsibility. This can be based on the different professional 

experiences of each of the SPP members. For example, it is 

possible that one SPP member might accord greater weight to the 

performance of a candidate during an emergency than would 

another SPP member. 

13. The differences between the SPP members become 

apparent during the Second Round in which they individually 

conduct their comparative assessments and rankings of the 

candidates for promotion. A purpose of having the SPP members 

individually conduct their comparative assessment and rankings 

during the Second Round was to allow each SPP member to retain 

independence and to bring forth these differences. 

131. This line of explanation appears to reflect the Head of Human Resources 

Policy and Planning Service’s misconception that the SPP members could take 

into account candidates’ suitability for placement at the higher level with 

reference to actual placement opportunities. If this explanation for the lack of 

consensus is indeed accurate, it would appear that not only the DHRM but also 

the SPP members misconstrued the review exercise as being one involving the 

SPP members picking those among the groups that they considered would be most 

needed at the P-5 level, or perhaps even in their own area of work, rather than 

comparing the candidates on their own merits, as required by the Promotions 
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133. As recalled above, it is not the Tribunal’s role to engage in a review of the 

Promotions Policy unless it is alleged that it does not comply with a higher norm. 

This is not the case in the instant application. The three evaluation criteria for the 

Second Round, that is, performance, managerial achievements and exemplary 

leadership qualities, are in line with staff regulation 1.1(d), which provides that 

“[t]he Secretary-General shall seek to ensure that the paramount consideration in 

the determination of the conditions of service shall be the necessity of securing 

staff of the highest standards of efficiency, competence and integrity”. The 

Promotions Policy provides further particulars for each criterion, which are also in 

line with staff regulation 1.1(d). 

134. Regarding performance, it provides for a minimum standard “indicating the 

staff member’s ability and readiness to perform at a higher level” and for 

consideration of “consistently demonstrated exceptional performance and 

documented exemplary service, including in emergency operation” and of 

“service at the higher grade level for one year or longer … recognized through the 
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138. Turning to the task the SPP members were asked to undertake, the Tribunal 

notes that there is little guidance, if any, in the Promotions Policy about the 

procedure or methodology to be used to fulfil the highly complex exercise that the 
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round review”. According to the SPP Secretary, there was no further discussion 

among the SPP members as to the methodology for their comparative assessment 

of the candidates. The SPP members, who were initially allocated three days for 

their overall review plus an additional one if needed, appear to have completed 

their review within four days. The fifth day was reserved for the DHRM to 

consolidate the data, so the Third Round could proceed the following week. 

141. There is no doubt that the SPP members’ task was enormous and highly 

complex, considering the large number of candidates that had to be assessed in a 

comparative fashion and the documents at their disposal. Comparing and ranking 

161 candidates based on their performance, managerial skills and leadership 

qualities was, by nature, a highly complex exercise. The Applicant’s fact sheet, 

for instance, contains 21 pages of densely condensed information about her 

languages skills, academic background, employment records, performance 

evaluations, and development and learning events. 

142. The Tribunal recalls that the fact sheet contains no quantitative value such 

as performance ratings by a supervisor. For the relevant period, the fact sheet 

merely contains, in the “Performance Evaluations” section, the staff member’s 

work objectives and the comments of his or her supervisor divided as follows: 

a. “Manager Comments on Values, Core Competencies, and Managerial 

Competencies; 

b. “Manager Comments on Cross-Functional and Functional 

Competencies”; and 

c. “Manager Overall Competencies Comments”. 

143. These rubrics are very general and there are no specific comments, for 

instance, on managerial achievements and leadership qualities. The comments, 

which were not meant to serve as a specific appraisal of the candidates’ capacity 

to perform at the P-5 level, are either very general or, at times, focus on particular 

projects that are not directly relevant for the present exercise. The SPP members 

were required to compare 161 fact sheets within a day or two, to do the same for 
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the 170 male candidates to the P-5 level, and then for the candidates to the D-1 

level. The whole review was completed within four days. 

144. Having reviewed the Applicant’s fact sheet and some others in similar 

applications before it, the Tribunal cannot but wonder how the SPP members 

could possibly, reasonably and properly compare the 161 female candidates’ 

performance, managerial achievements and leadership qualities in the face of the 

information displayed in their fact sheet alone, and undertake the same task for the 

170 male candidates and then the D-1 candidates in such a short period and 

without any further guidance. The difficulty is particularly acute given that the 

candidates are not competing for a specific post where particular experience or 

competencies may be of significant import, but compared on the basis of their 

ability to perform at a higher level in their respective area of expertise. 

145. In the Tribunal’s view, the ratings contained in e-PADs were not only 

explicitly required by the Policy, but also crucial to give the SPP members some 

comparative measures. The comments provided by the 
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knowledge of candidates, and the way the review was conducted, the Tribunal 

finds that the presumption of regularity has been rebutted, and that there are 

strong indicators that the Second Round review was carried out in an arbitrary 

manner. 

Safeguards embedded in the process 

148. When issues with rankings were addressed with the witnesses called by the 

Respondent, they repeatedly answered that any imperfections in the process were 

cured by the fact that the number of candidates who proceeded to the Third Round 

was equivalent to 200% of the number of available slots for promotion, so the 

Third Round offered the SPP members an opportunity to collectively probe their 

individual assessment. Furthermore, they asserted that averaging the individual 

SPP members’ rankings smoothed out individual errors or inconsistencies and 

diluted outliers rankings. The Applicant argued that the presence of a Third 

Round review can only cure errors in respect of candidates who advance to this 

stage. She further submitted that the averaging of the SPP members’ rankings is 

similarly insufficient to smooth out the issues identified. 

149. 
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150. Secondly, the Tribunal notes that there is no provision in the Promotions 

Policy in respect of the methodology for consolidating the individual rankings 

provided by each of the six SPP members. The evidence shows that the DHRM 

elected to take an arithmetic mean of the individual rankings provided by each 

SPP member. By taking an arithmetic mean, the candidates’ rankings were de 

facto converted into numerical values, which were then ranked from the lowest to 

the highest. None of the witnesses presented by the Respondent could provide any 

cogent explanation as to why this methodology was chosen. The evidence 

disclosed that no statistical advice was sought or obtained in respect of the 

appropriate methodology to be used. 

151. The Tribunal recalls that the new version of the Promotions Policy, applied 

for the 2013 Promotions Session, is substantially different from the previous 

policy as it entails a ranking process rather than a scoring one. The consolidation 
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Failure to take into account the Applicant’s service-incurred injury 

153. The Applicant submitted that her service-incurred injury impaired her 

chances of being promoted as it limited her ability to serve in D and E duty 

stations, a factor that, she claimed, was determinant in the SPP’s comparative 

assessment of the candidates. The Respondent submitted that the SPP was not 

aware of the Applicant’s medical condition when it conducted its initial review of 

the candidates and that, hence, the SPP members could not have been influenced 

negatively by this information. In turn, the SPP, who had been informed by the 

Applicant of her injury during the recourse session, was justified to conclude that 

this information was not relevant to their assessment of her candidacy as service 

in D or E duty station is not an evaluation criterion during the Second Round. 

154. Sec. 5.8.3 of the Promotions Policy provides the following in respect of staff 

members with medical constraint: 

Staff members with a special or medical constraint should contact 

DHRM. The constraint must be certified by the Staff Welfare 

Section or Medical Section and a waiver may be granted for any 

appropriate First Round evaluation criteria based on the 

certification. If the constraint persists, a valid certification will be 

needed for each session the staff member is eligible for 

consideration. 

155. In the instant case, it is established that the Applicant has a service-incurred 

injury, recognized for the purpose of reimbursement of expenses under 

Appendix D to the Staff Rules. However, the Applica
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157. In a letter of 28 September 2015 to the Chairperson of the UNHCR Staff 

Council, the High Commissioner stated that “[he] would like to assure that while 

rotation is a core value of the Organization and considered as such within the 

promotions exercise, special considerations and constraints are duly noted and 
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Failure to consider the Applicant’s performance record 

160. The Applicant claims that the SPP failed to properly consider her “excellent 

performance and managerial accountability”, and that she should have been 

awarded a promotion as she fulfils all the evaluation criteria and has been 

consistently rated “considerably above the minimum required in [her] 

[p]erformance appraisals”. The Respondent submits that the Applicant was given 
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Round is highly complex given, amongst others, the number of candidates 

involved. The methodology for such exercise needs to be thought through 

carefully, and delineated in fair and transparent procedures, which are to be 

accessible and binding so that they can be relied upon and be subject to judicial 

scrutiny. 

Remedies 

171. The Tribunal shall consider the remedies sought by the Applicant, listed in 

para.  25.p above and insofar as they have not been found irreceivable. The 

Tribunal will consider the remedies in light of art
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discretion can be narrowed down in such a way as to only have one legally correct 

outcome (see Ademagic et al. UNDT/2015/115). This is not the case in the 

application at hand. 

182. The Tribunal has concluded that the SPP had not fairly and adequately 
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(see Andersson UNDT/2012/091), taking into account that the applicants would 

be eligible again to be considered for promotion the following year. 

190. Along the same lines, the Appeals Tribunal recently awarded USD10,000 
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UNDT-2010-178, para. 44; MututaUNDT-2009-044; Andersson UNDT-2012-

091). 

194. 
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206. The Tribunal understands from this Appeals Tribunal’s holding that a moral 

injury could be inferred from the fact that a staff member has sustained a 

fundamental breach of his or her substantive or due process entitlements. 

However, it was clear that it was ultimately necessary that a moral injury be 

established, by inference or direct evidence, for the Tribunal to award 

compensation for moral damages. 

207. 
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discussed above (see para.  29 above), any claim in this respect does not fall within 

the ambit of the Tribunal’s jurisdiction in these proceedings. 

210. The Tribunal stresses that the requirement to adduce evidence of moral 
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(Signed) 

Judge Rowan Downing 

Dated this 26
th

 day of April 2016 

Entered in the Register on this 26
th

 day of April 2016 

(Signed) 

René M. Vargas M., Registrar, Geneva 

 


