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7. In October 2017, the Applicant applied for a temporary post of Political 

Affairs Officer (P-4), UNODA, in Geneva. 

8. By Note Verbale dated 17 November 2017, UNODA informed the Permanent 

Mission of the United Kingdom of Great Britain and Northern Ireland inter alia 

about the financial situation of the CCW. More specifically, this communication 

indicated that 

[d]ue to the lack of sufficient funds on the CCW account for 2018 

planned activities, UNODA [was] not in a position to extend 
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14. On 1 June 2018, the Applicant attended a meeting called by the Chief, HRMS, 

UNOG, during which he was informed about a possible P-4 position as a Political 

Affairs Officer in Mogadishu. On 4 June 2018, the Applicant indicated his 

willingness to consider a transfer to Mogadishu. 

15. On 14 June 2018, the Applicant filed an application contesting the 

18 January 2018 decision to terminate his continuing appointment. 

16. On 18 July 2018, the Respondent submitted his reply to the application. 

17. On 2 August 2018, the Chef de Cabinet, Executive Office of the 

Secretary-General, informed the Applicant that the USG/DM’s decision to 

terminate his continuing appointment had been upheld. 

18. On 6 August 2018, the Applicant was separated from service. 

19. On 17 August 2018, pursuant to leave granted by the Tribunal, the 

Respondent filed an additional submission in view of events occurred after the 

filing of his reply. The Respondent highlighted additional efforts undertaken by the 

Strategic Planning and Staffing Division (“SPSD”), Office of Human Resources 

Management (“OHRM”) as well as by the MEU to avoid the termination of the 

Applicant’s continuing appointment, namely the following: the Applicant was 
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well as the disclosure of additional documents and of annex 12 to the Respondent’s 

reply, which had been filed ex parte. 

22. By Order No. 112 (GVA/2019) of 10 December 2019, the Tribunal found that 

neither a hearing nor additional disclosure of documents was needed to adjudicate 

the case at hand. The Tribunal ordered that a redacted version of annex 12 to the 
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apply and compete for it does not discharge the Organization of this 

obligation. 

24. The Respondent’s principal contentions may be summarized as follows: 

a. The Applicant’s continuing appointment was lawfully terminated in 

accordance with the Staff Rules. Contrary to the Applicant’s view, the 

decision not to staff the ISU represents a reason for termination in accordance 

with staff rule 9.6(c) that provides for “abolition of posts or reduction of staff” 

as reasons for termination. The CCW HCCs agreed to prioritize meetings and 

related activities of the convention over staff costs, and this led to the decision 
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budget for Amended Protocol II and Protocol V, which expressly provided for a 

P-4 post within ISU. That budget also shows the breakdown of the costs of said 

post. In fact, a cost provision of USD267,000 as “direct staff costs of one P[-]4 for 

12 months” was included therein (see para. 2 of CCW/MSP/2017/3, Estimated 

Costs, 2018 Meeting of the High Contracting Parties to the Convention). 

28. In particular, the 29 November 2017 Report on the HCPs meeting held in 

Geneva from 22 to 24 November 2017 (see annex 9 to the Respondent’s reply), 

clearly indicates on this matter that the cost of the meetings shall comprise the cost 

of the Secretariat’s activities to be performed by the ISU and that the Meeting 

adopted an operational budget for 2018 and a preliminary budget for 2019. The 

Tribunal considers that with the content of this document the Applicant’s burden of 

proof is met thus rendering not necessary to grant his request for additional 

evidence. 

29. The approval of an operational budget is particularly relevant because it was 

taken on 22-24 November 2017, namely after UNODA expressed its view about 

the difficulties to have the ISU staffed for 2018 (see para. 8 above). 

30. The Tribunal is aware that one thing is a budgetary provision, although 

assessed as operational, and that another thing is the concrete ed effective 

availability of the funds to be used to cover staff costs. In this case, however, the 

Respondent, who bears on this issue the burden to prove the specific and concrete 

financial situation, gave no evidence about the alleged cash problems or 

inconsistency of the budget. 

31. In particular, no evidence was adduced in support of the claim that, despite 

the payment of arrears by one Member State, the funds would not suffice to both 

ensure meetings of the CCW and the payment of the staff costs of the ISU in the 

year 2018. There is also no evidence about the contentions that in their meeting on 

25 November 2017 the Member States decided to hold meetings of the CCW over 

the payment of staff costs or that the enduring work relationship of the Applicant 

would not have been financially feasible. 
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37. In particular, staff rule 9.6(e) provides as follows regarding “Termination for 
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41. As assessed in 
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b. The Administration is bound to consider the redundant staff members 

only for suitable posts that are vacant or likely to become vacant in the future; 

c. While efforts to find a suitable post for the displaced staff member rest 

with the Administration, the person concerned is required to cooperate fully 

in these efforts, showing an interest in a new position by timely and 

completely applying for the position; 

d. Simply advertising posts and requiring the concerned staff member to 

apply and compete for the same does not discharge the burden of the 

Administration; 

e. The Administration is bound to assign the affected staff members 

holding continuing or indefinite appointments on a preferred basis in the order 

of preference prescribed in Staff Rule 9.6; 

f. If the redundant staff member is not fully competent to perform the core 

functions and responsibilities of a position, the Administration has no duty to 

consider him or her for this position; 

g. The term “suitable posts” must be interpreted not only as posts at the 

staff member’s duty station and at the staff member’s grade level and within 

the same functional group as per the position title, but also all the lower 

available suitable posts in the same duty station, for which the staff member 

had expressed interest by way of application thereto. For the Professional 

level staff members, “suitable posts” are also available suitable posts covering 

the entire parent organization, including but not limited to the duty station of 

assignment (on this matter, see also Judgment Naklhawi UNDT/2016/204, 

not appealed, at para. 95). 

45. These principles are confirmed by jurisprudence of the former United Nations 

Administrative Tribunal (“UNAdT”) and of the International Labour Organization 

Administrative Tribunal (“ILOAT”) in relation to the same issue. 
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46. The UNAdT held that the obligation of the Administration under former staff 

rule 109.1(c) meant that “once a bona fide decision to abolish a post has been made 

and communicated to a staff member, the Administration is bound—again, in good 

faith and in a non-discriminatory, transparent manner—to demonstrate that all 

reasonable efforts had been made to consider the staff member concerned for 

available and suitable posts” (UNAdT Judgment No. 1409, Hussain (2008)). 

47. The former UNAdT further noted in its Judgment No. 679, Fagan (1994), 

that the application of former Staff Rule 109.1(c) was: 

vital to the security of staff who, having acquired permanent status, 

must be presumed to meet the Organization’s requirements 

regarding qualifications. In this connection, while efforts to find 

alternative employment cannot be unduly prolonged and the person 

concerned is required to cooperate fully in these efforts, staff rule 

109.1(c) requires that such efforts be conducted in good faith with a 

view to avoiding, to the greatest extent possible, a situation in which 

a staff member who has made a career within the Organization for a 

substantial period of his or her professional life is dismissed and 

forced to undergo belated and uncertain professional relocation. 

48. The ILOAT stated in Judgment No. 3437 (2015), para. 6, that its 

case law has consistently upheld the principle that an international 

organisation may not terminate the appointment of a staff member 

whose post has been abolished, at least if he or she holds an 

appointment of indeterminate duration, without first taking suitable 

steps to find him or her alternative employment (see, for example, 

Judgment 269, under 2, 1745, under 7, 2207, under 9, or 3238, under 

10). As a result, when an organisation has to abolish a post held by 

a staff member who, like the complainant in the instant case, holds 

a contract for an indefinite period of time, it has a duty to do all that 
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50. In this context, some difficulties can concern the assessment of a staff 

member’s “suitability” for the available posts and the criteria that the Organization 

has to follow in this assessment. The recalled UNAT Timothy Judgment gives a 

clear guidance for that. 

51. Particularly on this point, the said judgment specifies also in para. 47 that: 

Once the application process is completed, however, the 

Administration is required by Staff Rule 9.6(e) and (f) and the 

Comparative Review Policy to consider the continuing or indefinite 

appointment holder on a preferred or non-competitive basis for the 

position, in an effort to retain him or her (footnote omitted). This 

requires determining the suitability of the staff member for the post, 

considering the staff member’s competence, integrity and length of 

service, as well as other factors such as nationality and gender. 

52. As assessed in Fasanella UNDT/2016/193 

79. It is trite law that it is management’s prerogative to downsize 

or retrench workers for sound, valid, lawful, and good faith reasons. 

That such prerogative is not unfettered is also trite law. With regard 

to permanent appointees, the law is clearly set out in the 

aforementioned jurisprudence, including El-Kholy UNDT/2016/102 

and Hassanin UNDT/2016/181. Termination as a result of the 

abolition of a post is lawful provided the provisions of the Staff 

Rules are complied with in a proper manner. The Administration 

must give proper consideration, on a priority basis, with the view to 

retaining those permanent staff members whose posts have been 

abolished. Even though in assessing the suitability of staff members, 

due consideration must be given to relative competence, integrity 

and length of service, nothing in the Staff Rules states that such 

suitability can only be assessed if that staff member has applied for 

a post and competed for it against staff on other types of contracts. 

Rather, under the framework envisaged by staff rules 9.6 and 13.1, 

it is incumbent upon the Organization to review all possible suitable 

posts vacant or likely to be vacant in the future, and to assign 

affected permanent staff members on a priority basis. 

… 

82. The Applicant’s applied for vacant posts at the G-5 and/or 

G-6 level but his job applications were rejected. Mr. N. testified that 

the Applicant could have applied to the digital scanning posts, as 

those would have matched his experience, but he did not do so. The 

evidence in this case demonstrates that the Applicant was required 

to compete competitively for available posts, including against non-
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onus is on the Administration to carry out this sequential exercise 

prior to opening the vacancy to others whether by an advertisement 

or otherwise. Accordingly, an assertion that the Applicant’s 

suitability could not be considered for any vacant positions if she 

had not applied for them is an unjustifiable gloss on the plain words 

of staff rules 9.6(e) and 13.1(d) and imposes a requirement that a 

displaced staff member has to apply for a particular post in order to 

be considered. If that was the intention, the staff rule would have 
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62. It also results from the file that in the present c
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performance ordered, subject to subparagraph (b) of the present 

paragraph; 

 (b) Compensation for harm, supported by evidence, 

which shall normally not exceed the equivalent of two years’ net 

base salary of the applicant. The Dispute Tribunal may, however, in 

exceptional cases order the payment of a higher compensation for 

harm, supported by evidence, and shall provide the reasons for that 

decision. 

67. Consequently, the Applicant requested that the Tribunal order the rescission 

of the contested decision and his reinstatement to his post. The Tribunal considers 

it appropriate to order the rescission of the decision to separate the Applicant from 

service. 

68. In accordance with art. 10.5(a) of its Statute, the Tribunal will set an amount 

of compensation that the Respondent may elect to pay as an alternative to rescission 

of the decision. 

69. Considering the length of the Applicant’s service, the short notice for 

termination given to him, and the budget provision contained in the respective 

Report for the whole year of 2018, and at a provisional level for 2019, and the fact 

that despite the existence of a suitable vacant post at the Applicant’s duty station in 

his department no consideration was given to maintaining his services by lateral 

transfer, the Tribunal sets the amount of compensation at two years’ net base salary. 

70. The Applicant also seeks moral damages alleging that he has suffered 

physical symptoms of stress (in particular, sleeplessness and periods during the day 

with high heart rate) resulting from the contested decision. He filed a medical 
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