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JUDGE JEAN-FRANCOIS NEVEN, PRESIDING.

1. On 16 February 2018, Ms. Icha filed an application with the United Nations
Dispute Tribunal (UNDT or Dispute Tribunal) contesting the decision to terminate her
fixed-term appointment with the United Nations Organization Stabilization Mission in the
Democratic Republic of the Congo (MONUSCO). On 7 February 2020, the UNDT in Nairobi
issued Judgment No. UNDT/2020/024 dismissing the application. The UNDT found that
the Secretary-General met the minimal standard of proof that the abolition of Ms. Icha’s post

and her non-placement on another suitable post had been done

20f 20 !



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1077
|

managers

30of 20 !



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1077

4 of 20



LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1077
|

appointees, the UNDT found that Ms. Icha had not shown how she met the requirements for

conversion to a continuing appointment. The UNDT found that Ms. Icha failed to adduce any
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Therefore, we order the parties to provide any documentary evidence and submissions
that we may need in order to reach an informed and reasoned decision regarding the

compliance of Mr. D R-B’s reassignment with the Organization’s gender policy and the
impact that any non-
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24. The UNDT also erred in rejecting Ms. Icha’s allegations of ill-motivation as unproven.
Although the UNDT had decided to admit evidence of an attempt to terminate her
appointment just two years before by abolishing her post following her election to the
Staff Committee, there was little analysis of this prior episode or its bearing on the UNDT’s
conclusion that this was an unsubstantiated statement and that she enjoyed no special
privileges as a staff representative. Similarly, the MONUSCO FSU Committee citing its belief

that this was a factor in her second termination proceeding

8 of 20 !



Do pug™ = i#






LI IR T A A CID E N TR Gl YA Y

Judgment No. 2021-UNAT-1077
|

not prove, through the correspondence with UNJSPF which she had submitted, that her

pension benefits had been harmed.

33. The Secretary-General requests that the Appeals Tribunal dismiss the appeal and
affirm the UNDT Judgment.

Appellant’s submission pursuant to Order No. 390

34. Ms. Icha had no opportunity to challenge the information provided by the
Respondent about the reassignment of Mr. D R-B. For this position, there was no special
requirement concerning gender. Kananga has female staff members assigned there and
no gender preference has been articulated with regard to any other position. The selected
candidate, a male candidate recommended by the Deputy Director of Mission Support, had
15 years less seniority in service (entry of duty (EOD) of 2005 as opposed to Ms. Icha’'s EOD
of 1990) and in grade (FS-5 Step 9 as opposed to her FS-5 Step 13). Ms. Icha’s Personal
History Form has demonstrated her ability to work in challenging environments. She worked
in numerous field locations in the DRC, including Goma, Kisangani, Bunia (“one of the most
insecure regions of DRC”) as well for MINUSRO in Algeria to register voters in areas
controlled by the POLISARIO. She had a good working knowledge of French having spent

two years in Western Sahara and 17 years in the DRC.

35. Ms. Icha requests that this Tribunal admit the new material in Annexes 16 and 17
into evidence and find that the Respondent failed to undertake placement efforts in good

faith rendering the decision to terminate her fixed-term appointment illegal.
The Respondent’s submission pursuant to Order No. 390

36. The Respondent recognizes that the reassignment of Mr. D R-B does not appear to

have been carried out in compliance with the Organization’s legal framework.

37. Nonetheless, the reassignment of Mr. D R-B did not have an impact on the challenged
decision. Whether or not Mr. D R-B’s selection for a completely different position was
consistent with the Organization’s gender policy is a matter that falls outside the present
case. In accordance with the order of preference set out in Staff Rule 9.6(e), Ms. Icha was not
retained in service because she did not hold a permanent or continuing appointment but

rather a fixed-term appointment that had no expectancy of renewal. Furthermore, there was
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no obligation on the part of the Administration to find her, or any of other staff members on
fixed-term appointment whose posts were slated for abolition, a suitable position. While the
Appeals Tribunal has found in Timothy that the Administration should make reasonable

efforts to find displaced candidates a post, those considerations were made in respect to
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staff on continuing appointments, and not staff on fixed-term appointments.

Considerations

Legal framework in case of termination for abolition of post

38.

39.

Staff Regulation 9.3 states:*

(a) The Secretary-General may, giving the reasons therefor, terminate the
appointment of a staff member who holds a temporary, fixed-term or continuing
appointment in accordance with the terms of his or her appointment or for any of the
following reasons:

0] If the necessities of service require abolition of the post or reduction of
the staff;
(©) If the Secretary-General terminates an appointment, the staff member shall be

given such notice and such indemnity payment as may be applicable under the
Staff Regulations and Rules. Payments of termination indemnity shall be made by the
Secretary-General in accordance with the rates and conditions specified in annex 111 to
the present Regulations;

Staff Rule 9.6 states:
Termination for abolition of posts and reduction of staff

(e) Except as otherwise expressly provided in paragraph (f) below and staff rule
13.1, if the necessities of service require that appointments of staff members be
terminated as a result of the abolition of a post or the reduction of staff, and subject to
the availability of suitable posts in which their services can be effectively utilized,
provided that due regard shall be given in all cases to relative competence, integrity
and length of service, staff members shall be retained in the following order of
preference:

0] Staff members holding continuing appointments;

4 Staff Regulations and Rules quoted here are taken from the Secretary-General’s Bulletin

ST/SGB/2017/1/Corr.1 issued on 18 January 2017.
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(i) Staff members recruited through competitive examinations for a career
appointment serving on a two-year fixed-term appointment;

(iii) Staff members holding fixed-term appointments.

When the suitable posts available are subject to the principle of geographical
distribution, due regard shall also be given to nationality in the case of staff members
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43. The procedural history of the case indicates that the UNDT convened a CMD, outlined
the agenda for the CMD in advance, which offered the parties the opportunity to discuss all
factual and legal issues and allowed the parties to explore the avenues of alternative dispute
resolution. In addition, even without the second CMD, the Appellant had the opportunity to
file a motion to introduce evidence into the record, which she did on 16 December 2019. She

requested leave to submit
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47. The Appeals Tribunal has consistently held:?

The Appeals Tribunal emphasizes that the appeals procedure is of a corrective nature
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In Timothy, the Appeals Tribunal decided:8

The purpose of Staff Rule 9.6(e) is to mitigate the effects of retrenchment on
staff members holding non-temporary appointments, insofar as suitable posts are
available “in which their services can be effectively utilized, provided that due regard
shall be given in all cases to relative competence, integrity and length of service”.

Staff Rule 9.6(e) specifically sets forth a policy of preference for retaining a
staff member with a continuing appointment who is faced with the abolition of a post
or reduction of staff, and creates an obligation on the Administration to make
reasonable efforts to find suitable placements for the redundant staff members whose
posts have been abolished. As such, a decision to abolish a post triggers the
mechanism and procedures intended to protect the rights of a staff member holding a
continuing post, under the Staff Rules and the Comparative Review Policy, to proper,
reasonable and good faith efforts to find an alternative post for him or her who would
otherwise be without a job. Failure to accord to the displaced staff members the rights
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53. In terms of Article 9 of the Appeals Tribunal Statute, the decision must be rescinded,

the Appellant must be reinstated and an amount of in-lieu compensation must be set.

54. The Appellant claims compensation for moral and material damages. An entitlement
to moral damages may arise where there is evidence produced to the Tribunal by way of a
medical, psychological report or otherwise of harm, stress or anxiety caused to the employee,
which can be directly linked, or reasonably attributed, to a breach of his or her substantive or
procedural rights and where the Tribunal is satisfied that the stress, harm or anxiety is such
as to merit a compensatory award.® In the present case, the Appellant has provided various
medical reports issued in 2016 but also in 2019 (from the Nairobi Hospital). They establish
the stress, harm and anxiety that she suffered over an extended period of time, which can
reasonably be attributed to the conditions of termination, the gender policy violation and the

due process rights breaches. An amount of 5,000 US Dollars is granted for moral damage.

I
9 Asariotis v. Secretary-General of the United Nations, Judgment No. 2013-UNAT-309, para. 36.
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4, As this case well illustrates, informed and detailed consideration needs to be given to
whether a more just regime may be one in which adversarialism and strict rules of proof yield

to one in which the UNDT’s task is to ensure that all relevant information is gathered and
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