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JUDGE DIMITRIOS RAIKOS, PRESIDING. 

1. The United Nations Appeals Tribunal (Appeals Tribunal or UNAT) has before it an 

appeal by Mr. Korkut Yavuz, a former staff member who served as an Economic Affairs Officer 

at the P-3 level with the United Nations Economic Commission for Europe (UNECE) on a 

fixed-term appointment.  Mr. Yavuz contested before the United Nations Dispute Tribunal 

(UNDT or Dispute Tribunal) the decision not to investigate his complaint  

under ST/SGB/2008/5 (Prohibition of discrimination, harassment, including sexual 

harassment, 
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couple of days later by a meeting in which Mr. Yavuz’s FRO and SRO criticized his teamwork 

and skills and accused him of having bad feelings towards his FRO.  Mr. Yavuz raised the fact 

that he found his FRO’s attitude and insulting behaviour problematic.  In response, he was 

informed that he should be grateful to his FRO who had been instrumental in the decision to 

select him for the position.  

7. This allegedly marked the beginning of a pattern of aggressive criticism and demeaning 

language used towards Mr. Yavuz by his FRO, which continued throughout his time in the Unit.  

On 9 October 2017, he allegedly met with his SRO to discuss the harassment he believed he 

had been subject of.  His SRO suggested that the perceived insults were the result of a cultural 

clash and that this was normal in the United Nations.  On 16 October 2017, Mr. Yavuz met with 

the then Executive Officer at UNECE to discuss the situation.  He expressed his opinion that 

his FRO and SRO had already decided to try to end his employment.  The then Executive 

Officer advised Mr. Yavuz to contact the Staff Coordinating Council, the Ombudsman, the 

Deputy Executive Secretary (DES), UNECE, and the Executive Secretary, UNECE.  Mr. Yavuz 

subsequently contacted the Staff Coordinating Council, the Ombudsman and the DES.   

8. Mr. Yavuz’s mid-term review, on 9 November 2017, was conducted in an allegedly 

hostile environment with Mr. Yavuz being informed by his FRO that he had completed only  

20 per cent of the tasks assigned to him, that he did not deserve his salary, and that he would 

be placed on a performance improvement plan (PIP).  On 21 December 2017, 17 January 2018, 

and 8 February 2018, Mr. Yavuz 
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16. On 26 December 2018, Mr. Yavuz filed a complaint of harassment and abuse of 

authority under ST/SGB/2008/5 against his initial FRO and SRO as well as “all UNECE  use lof 
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21. On 31 May 2021, the UNDT issued Judgment No. UNDT/2021/062, adjudicating  

Mr. Yavuz’s challenge of the decision not to renew his fixed-term appointment for performance 

reasons.  The UNDT held that Mr. Yavuz’s performance had not been managed or evaluated in 

a fair and objective manner and that Mr. Yavuz’s most recent improvement in performance 

was wrongly overlooked.  The UNDT concluded that the decision not to renew Mr. Yavuz’s 

fixed-term appointment was unlawful and ordered rescission of the non-renewal decision and 
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31. 
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The Secretary-General’s Answer 

34. The UNDT correctly held, relying on the UNAT’s holding in Nwuke , that it did not have 

jurisdiction to consider appeals against the MEU’s responses to a request for ME.  Mr. Yavuz 

attempts to distinguish Nwuke  from his own case by trying to create an artificial distinction 

between the MEU’s “action” and the MEU’s “justification” in its response.  He claims that he has 

not sought review of the MEU decision in the same way as was done in Nwuke  because he made 

arguments about the “justification” on which the MEU’s response was based.  He, however, fails to 

cite any jurisprudence that makes such a distinction, and indeed there is none.  In Kalashnik ,4 

UNAT dismissed the staff member’s similar attempt to split the MEU response into two artificial 

components, “decision” and “procedures”.  In Nwuke , UNAT cited its holding in Kalashnik , that 

the General Assembly did not consider the Administration’s response to a request for ME to be 

a decision that produces direct legal consequences affecting a staff member’s terms and conditions 

of appointment.  Mr. Yavuz’s attempt to distinguish Nwuke  from his own case by comparing 

the factual circumstances of the two, does not make the UNAT’s holding in Nwuke  inapplicable 

to the case.  In any event, Mr. Yavuz errs in his characterization of the factual basis in Nwuke 

where the matters at issue were not simply the MEU’s “decision not to compensate” and “one 

of receivability 
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38. In his appeal, the Appellant has also selectively quoted the DES, who had stated in his  

e-mail message of 2 March 2018 that he considered the issue not to be underperformance but 

“rather interpersonal problems and most likely lack of proper management/instruction”.  Having 

“interpersonal problems and “lack of proper management/instruction” does not equate to 

harassment and abuse of authority.  Thus, the DES’s further e-mail on 7 March 2019 indicating 

that he understood that Mr. Yavuz’s supervisors were “maltreating” him must be understood in 

that context.  In addition, the DES used that phrase in response to Mr. Yavuz’s complaint that  

Mr. Yavuz felt humiliated at being asked to hold doors for delegates.  In this regard, the DES clearly 

was not expressing an opinion that Mr. Yavuz was being harassed or that his supervisors were 

abusing their authority, since the DES went on to say that “[i]n my UN career I did all kind of things 

when needed from opening doors to moving furniture”.  

39. In finding the contested decision lawful, the UNDT correctly cited Benfield-Laporte , in 

which UNAT affirmed the approach and reasoning of the UNDT Judgment.  While Mr. Yavuz 

attempts to distinguish that case from his own, this approach—again—fails to render the 

jurisprudence inapplicable here.  While Benfield-Laporte  related to a complaint of a single act, 

the relevant holdings from that case relate to how complaints brought under ST/SGB/2008/5 

are to be assessed, more generally, and are not specific to situations where the complaint is only 

of a single incident.  The UNDT in that case held that the concept of “abuse of authority’’ cannot 

be understood to cover each and every case of impolite and awkward behaviour, that different 

standards based on various cultural backgrounds exist, and that interpreting “abuse of authority” 

too broadly would even be counterproductive to an efficient prosecution of the types of conduct 

ST/SGB/2008/5 wishes to prevent and condemn.  Nothing limits this approach, which was 

approved and affirmed by the UNAT, in cases in which the complaint consists of a single incident.  

The UNDT in the present case also cited that approach and thus properly grounded its analysis 

in Benfield-Laporte .   

40. Mr. Yavuz appears to be basing much of his appeal on his own incorrect understanding of 

what the UNDT actually held.  Mr. Yavuz quotes a definition of harassment incorporating 

unwelcome conduct in the workplace which however does not appear anywhere in the UNAT 

Nwuke  Judgment that he cites.  He also claims that the UNDT found that “the subject of a 

complaint must have awareness of harm, damage or unfairness in order to have committed 

harassment or abuse of authority”.  The UNDT does not state this anywhere in the Judgment.  

Further, contrary to Mr. Yavuz’s subsequent claim that the UNDT erred in law because “no such 
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awareness on the part of the perpetrator is contained in the definition of harassment”, the UNDT 

made no pronouncement on claims of harassment in the cited paragraphs.  Ultimately, Mr. Yavuz 

simply disagrees with the UNDT regarding whether his complaint of harassment and abuse of 

authority provided sufficient grounds to warrant a formal fact-finding investigation.  His repeated 

assertions that the established facts clearly indicated possible conduct consistent with the 

definition of harassment and abuse of authority and that his complaint very clearly indicated 

possible harassment or abuse of authority do not show that the UNDT erred in law or in fact 
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Considerations 

43. The issue before the Appeals Tribunal is whether the UNDT erred in law or in fact, or 

exceeded its jurisdiction by finding that the Administration’s denial to set up a fact-finding 

investigation panel following Mr. Yavuz’s complaint of harassment and abuse of authority 

was lawful.  

Applicable legal framework  

44. There is a commitment that all international organizations must have “zero tolerance” for 

harassment in the workplace and will not tolerate conduct that can be construed as harassment, 

sexual harassment or abuse of authority.  This is especially true for the United Nations, as such 

behaviour or conduct is contrary to the spirit of the United Nations Charter, its Staff Regulations 

and Rules and the Standards of Conduct for the International Civil Service.  The “zero tolerance” 

policy is aimed at providing a safe environment for all United Nations employees,5 free from 

discrimination on any grounds and from harassment at work including sexual harassment.  

45. As a general rule, this policy aims to tackle the issue of harassment in the workplace 

mainly by means of two methods.  The first and more immediate one has the corrective purpose 

of addressing any possible inappropriate behaviour and applying the necessary measures 

according to the situation.  The second and br
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48. Section 5.3 of ST/SGB/2008/5 establishes that “[m]anagers and supervisors have the 

duty to take prompt and concrete action in response to reports and allegations of prohibited 

conduct.  Failure to take action may be considered a breach of duty and result in administrative 

action and/or the institution of disciplinary proceedings”. 

49. Sections 5.14 and 5.15 of ST/SGB/2008/5 provide:  

5.14 Upon receipt of a formal complaint or report, the responsible official will 
promptly review the complaint or report to assess whether it appears to have been made 
in good faith and whether there are sufficient grounds to warrant a formal fact-finding 
investigation.  If that is the case, the responsible office shall promptly appoint a panel 
of at least two individuals from the department, office or mission concerned who have 
been trained in investigating allegations of prohibited conduct or, if necessary, from the 
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57. When judging the validity of the Administration’s exercise of discretion in 

administrative matters, as in the present case, the first instance tribunal determines if the 

decision is legal, rational, procedurally correct, and proportionate.  The first instance tribunal 

may consider whether relevant matters were ignored, and irrelevant matters considered, and 

also examine whether the decision is absurd or perverse.  It is not the role of the first instance 

tribunal to consider the correctness of the choice made by the Administration amongst the 

various courses of action open to it.  Nor is it the role of the first instance tribunal to substitute 

its own decision for that of the Administration.14  

58. As a result of the judicial review, the first instance tribunal may find the impugned 

administrative decision to be unreasonable, unfair, illegal, irrational, procedurally incorrect, 

or disproportionate.  During this process, the first instance tribunal is not conducting a  

merit-based review, but a judicial review.  Judicial review is more concerned with examining 

how the decision-maker reached the impugned decision and not the merits of the decision-

maker’s decision.  This process may give an impression to a lay person that the tribunal has 

acted as an appellate authority over the decision-maker’s administrative decision.  This is a 

misunderstanding of the delicate task of conducting a judicial review because due deference is 

always shown to the decision-maker.15 

59. We have gone through the record of the present case, examined the grounds of appeal, 

the Respondent’s answer, and hold that the UNDT did not commit an error of law or fact or 

exceed its jurisdiction. 

60. As discussed and set out above, under the applicable legal framework, a fact-finding 

investigation may only be undertaken if there are “sufficient grounds”, i.e., the overall 

circumstances of the particular case offer at least a reasonable chance that the alleged facts 

may amount to prohibited conduct within the meaning of the law. 

61. The UNDT applied ST/SGB/2008/5 which collectively refers to discrimination, 

harassment and abuse of authority as “prohibited conduct” but provides that “[d]isagreement 

on work performance or on other work-related issues is normally not considered harassment 
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1.4 Abuse of authority is the improper use of a position of influence, power or 
authority against another person. This is particularly serious when a person uses his or 
her influence, power or authority to improperly influence the career or employment 
conditions of another, including, but not limited to, appointment, assignment, contract 
renewal, performance evaluation or promotion. Abuse of authority may also include 
conduct that creates a hostile or offensive work environment which includes, but is not 
limited to, the use of intimidation, threats, blackmail or coercion. Discrimination and 
harassment, including sexual harassment, are particularly serious when accompanied 
by abuse of authority. 

67. In the present case, Mr. Yavuz does not show, nor can we see, that the incidents 

mentioned in his complaint with regard to the conduct of his FRO and SRO were in any way 
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that the “second part of this test is purely subjective, requiring that the action ‘be perceived to 

cause offence or humiliation’ without enquiry as to the reasonableness of such”.  He contends, 

further, that, as long as an individual finds conduct unwelcome and feels offended and 

humiliated by it, the conduct is automatically to be considered harassment or at least possible 

harassment and would require an investigation.  In support of his arguments, Mr. 
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