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1. The United Nations Appeals Tribunal (Appeals Tribunal) has before it an appeal filed

by Mr. Smyk Witold against a decision of the Standing Committee of the United Nations

Joint Staff Pension Board (Standing Committee and UNJSPB, respectively) made on
29 July 2016. Mr. Witold filed his appeal on 24 October 2016, and the United Nations Joint

Staff Pension Fund (UNJSPF or the Fund)filed its answer on 6 December 2016.

Facts and Procedure

2. Mr. Witold (born 23 September 1951) joined the UNJSPF as a staff member of the
United Nations Children's Fund (UNICEF) on 29 April 1992 and continued his participation
during his employment with the Internationa |Labour Organization (ILO) starting from
May 2001 until he separated from service on 10 October 2003 (first participation). Upon
separation from service, he opted for a deferred retirement benefit to be paid when he would
reach the regular retirement age of 62 in 2013. On 2 March 2006, Mr. Witold requested that his
deferred retirement commence when he would reach age 55 on 23 September 2006. His benefit
was put into payment under Retirement No. R/89314 on 24 September 2006 with the
application of a reduction factor of 42 per cent due to the early payment of the benefit
(six per cent per year for sevenyears pursuant to Articles 30(b) and 29(b) of the Regulations,
Rules and Pension Adjustment System of the UNJSPF (UNJSPF Regulations)) amounting to
USD 1,156.51 per month as opposed to USD993.98 per month which would have been the

amount at the age of 62.

3. On 7 March 2009, Mr. Witold was re-employe d by UNICEF and his employment lasted
until 26 April 2011. During this period, hi s retirement benefit payments were suspended
pursuant to Article 40(a) of the UNJSPF Regulations and he re-entered the Fund pursuant to
Article 21(a) of the UNJSPF Regulations (second participation).

4, Following his separation from UNICEF, Mr. Witold requested a full early retirement

benefit for his second participation which went into payment under Retirement No. R/B 8227 on
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5. By letter dated 18 March 2015, Mr. Witold submitted to the Fund that he was subject to

“double-penalization” for opting for an ea rly retirement. He argued as follows:

a) The period of his re-employment with UNICEF from March 2009 to May 2011
(27 months) contributed 13.5 per cent (27 times six per cent divided by twelve months)
towards the 42 per cent by which the benefit for his first participation (R/89314) was
reduced in accordance with Article 29(b) of the UNJSPF Regulations; and

b) during that period, he did not receive this pension benefit since its payment was
suspended in accordance with Article 40(a) of the UNJSPF Regulations and it was

not retroactively paid after the monthly payments were resumed.

Mr. Witold alleged that the cumulative effect of the application of Articles 29(b) and 40(a) of the
UNJSPF Regulations in his case amounted to a“discriminatory treatment” by the UNJSPF of
a person like him who takes an early retirement benefit and then re-enters service between
age 55 and 62. He compared this scenario to thatof a retiree who opts for an early retirement
benefit but is not re-employed by the Organization and thus receives a higher payout in total
because his or her benefit is paid continuously, with no suspension, throughout the period
between age 55 and 62. Mr. Witold also claimal to be discriminated against vis-a-vis those
participants who do not choose early retirement but continue in service until the regular

retirement age and receive the full pension.

6. Therefore, in the same letter to the UNJSPF, Mr. Witold requested to be compensated in

one of the following ways:

(@) increase of his retirement benefit with respect to the first participation by

13.5 per cent; or

(b) retroactive payment of the retirement benefits suspended during his

re-employment with UNICEF.

Mr. Witold stated that while compensation in accordance with option (a) is not foreseen in the
UNJSPF Regulations, these provisions do not disdlow such compensation either. With regard to
option (b), he argued that at the time of the period in question, there was no rule in force
explicitly excluding retroactive payment of UNJSPF funds. It was only as of 1 January 2013 that
Article 40(e) of the UNJSPF Regulations was adopted.
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7. Following an extensive e-mail exchange, the Chief of the UNJSPF Office in Geneva, by
letter dated 7 October 2015, denied Mr. Witold's request for retroactive payment. The UNJSPF
asserted that in accordance with Article 40(a) and (e) of the UNJSPF Regulations, it was
impossible to be a participant in the Fund accruing contributory service and to be a recipient of

pension benefits at the same time. A retroactive payment, however, “would ... result in the

delayed payment of the benefit for the same periodthat [Mr. Witold was] a participant”.

8. In a letter of 7 December 2015, the UNJSPF further emphasized that there was no
legal basis in the UNJSPF Regulations for the compensation requested by Mr. Witold and

that these provisions constituted the only relevant rules for the payment of benefits to
UNJSPF beneficiaries. The UNJSPF argued thatthe benefits for both the first and second
participation were calculated separately, based on the applicable reduction factor for

Mr. Witold's respective age at the time and may not be subsequently increased. A retroactive
payment of the suspended benefits on the otherhand would run counter to Article 40(a) and (e)

of the UNJSPF Regulations.

9. On 27 December 2015, Mr. Witold submitted a request for review of the UNJSPF's
7 October 2015 decision to the Standing Committee.

10. The Standing Committee considered Mr. Witold's case at its 198" meeting on
20 July 2016. Mr. Witold was informed of th e Standing Committee’s decision to uphold the
UNJSPF’s decision by letter dated 29 July 2016. It affrmed the UNJSPF's position that
Mr. Witold has not been disadvantaged by the application of the UNJSPF Regulations. The

Standing Committee reasoned as follows:

a) There is no basis under the UNJSPF Regulatiors to increase his early retirement benefit
by 13.5 per cent with respect to the first paticipation. He could have waited regarding
both participations until the regular retire ment age of 62. Once he opted for early
retirement, the reduction factors under Articl e 29(b) of the UNJSPF Regulations became

applicable and there was no basis for recalculation.

b) When he re-entered the Fund, Mr. Witold was “clearly covered” by Article 40(a) of the
UNJSPF Regulations. Since he was, during tle period of suspension, a participant in the

Fund in receipt of a salary and would now be
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deny Mr. Witold's request?

24, We find no fault in the Standing Committee’s decision which is in full accord with the
UNJSPF Regulations. Mr. Witold is neither entitled to a 13.5 per cent increase of his pension

benefit R/89314 nor to a retroactive payment of pension benefits for the period of his

re-employment from 2009 to 2011.

25. The relevant provisions of the UNJSPF Regulations read as follows:

Article 29

EARLY RETIREMENT BENEFIT

Participation in the Fund has commenced or recommenced prior to 1 January 2014:

(@)

(b)

(@)

(b)

(@)

An early retirement benefit shall be payable to a participant whose age on
separation is at least 55 but less than the normal retirement age and whose
contributory service was five years or longer.

The benefit shall be payable at the standardannual rate for a retirement benefit,
reduced for each year or part thereof by which the age of the participant on
separation was less than the normal retirement age (60 or 62), at the rate of
6 per cent a year, except that: ...

Article 30
DEFERRED RETIREMENT BENEFIT

A deferred retirement benefit shall be payable to a participant whose age on
separation is less than the normal retirement age and whose contributory service
was five years or longer.

The benefit shall be payable at the standad annual rate for a retirement benefit
and shall commence at the normal retirement age, or, if the participant so elects,
at any time once the participant becomes eligible to receive an early retirement
benefit from the Fund, provided that in such event it shall be reduced in the same
manner and under the same conditions as specified in article 29.

Avrticle 40
EFFECT OF RE-ENTRY INTO PARTICIPATION

If a former participant who is entitled to a retirement, early retirement or deferred
retirement benefit under these Regulations again becomes a participant,
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Mr. Witold has paid pension contributions and has, since his (second) retirement, not only
received pension benefits for his first participation (R/89314) but also for his second
participation (R/B 8227). Thus , the time of his second participation has been taken into
consideration (by the payment of the second benefit R/B 8227), but cannot be (additionally)
taken into account for the first period of participat ion (by increasing this pension by 13.5 per cent
which would be the factor for the length of his second participation) as this would mean a double

consideration of the time of his second employment.

27. Mr. Witold cannot request retroactive payment of the pension benefits for his first
participation (R/89314) suspended between March 2009 and April 2011 either. While
Mr. Witold received salary during his second participation, the pension benefits R/89314 were
suspended (Article 40(a) of the UNJSPF Reguations). The Standing Committee has stated
correctly that there is no legal basis for a retroactive payment of these benefits and that it has no
discretion to grant such a retroactive payment. “Suspension” means that there is no entitlement
to the pension benefits while a staff member receives a salary. Article 40(a) of the
UNJSPF Regulations expressly states that “no beefit shall be payable until the participant
dies or is again separated”. A retroactive paynent of pension benefits which were previously
suspended would run counter to Article 40(d) of the UNJSPF Regulations which prescribes that
the payment of benefits shall commence (only) on the date of the resumption of payment of
benefits previously suspended. Article 40(a) and (d) of the UNJSPF Regulations were already in
force at the time of Mr. Witold’s second particip ation. Article 40(e) of the UNJSPF Regulations
which entered into effect only in 2013 extends the applicability of Article 40 (a-d) of the
UNJSPF Regulations to certain ungraded officials and merely emphasizes the existing

interdiction of retroactive payments of suspended pension benefits.

28. In requesting either an increase of his first pension benefit R/89314 by 13.5 per cent or a

retroactive payment of the pension benefits s3388 -1.76htst
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Does the combined application of Article 29(b) and Article 40(a) of the UNJSPF Regulations
result in discrimination against Mr. Witold vis-a-vis 1) those staff members who opt for early
retirement at the age of 55 and do not re-enter into service; 2) those staff members who opt
for early retirement at the age of 57 and do not re-enter into service; or 3) those staff members

who retire at the normal retirement age?

29. We can find neither unfairness nor discrimi nation in the combined application of
Articles 29(b) and 40(a) of the UNJSPF Regulations to Mr. Witold. In his case, both of his
pension benefits have to be taken into account. Mr. Witold’'s contention that his second benefit
R/B 8227 should be “left out from considerations” as he considers it to be “not material in this
context” is without merit. On the contrary, it is decisive in this case that Mr. Witold receives
two independent pension benefits for his two differ ent participation periods. This becomes clear

when the scenarios presented by Mr. Witold are examined more closely.

30. Mr. Witold compares himself to a staff member who retired at age 55 and did not re-enter
the Fund. Such a staff member, he argues, would be subject to the 42 per cent reduction factor,
but without the suspension period he himself had to endure which he deems unfair. However,
this difference in treatment is due to the fact that this staff member did not re-enter the
Organization and thus did not receive salary after his retirement; so there is no reason and no
legal possibility to suspend his (first and only) pension. On the other hand, as this staff member
only worked until age 55, he or she will receive a lower pension than Mr. Witold who receives

two pension benefits.

31. Secondly, Mr. Witold compares himself to a staff member who retired at the age of 57
(and thus continued to work for a period comparable to Mr. Witold’s second employment). This
staff member would have a lower reduction factor and no suspension of pension benefits.
Mr. Witold deems it unfair that his pension benefit is subject to the high 42 per cent reduction
factor in addition to the suspension. However, Mr. Witold does not take into account that,
unlike the staff member in question, he receives two different pensions, one for his first and
one for his second participation. The two must be seen together (see also Article 40(d) of the

UNJSPF Regulations). This done, there is no unfairness or discrimination.
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32. Finally, Mr. Witold argues that a staff memb er retiring at the normal retirement age
would have the full pension and endure no suspension. However, this staff member worked
several years longer and so naturally will receive a higher pension than Mr. Witold who chose

early retirement.

Judgment

33. The appeal is dismissed and the decision othe Standing Committee is hereby affirmed.
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Original and Authoritative Version: English

Dated this 31st day of March 2017 in Nairobi, Kenya.

(Signed) (Signed) (Signed)

Judge Knierim, Presiding Judge Lussick Judge Raikos

Entered in the Register on this 26t day of May 2017 in New York, United States.

(Signed)

Weicheng Lin, Registrar
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