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JUDGE KANWALDEEP SANDHU, PRESIDING.

1. Shanthi Hejamadi (Appellant) was unsuccessful in her application for a Finance and
Budget Officer position at the P-3 level with the United Nations Environment Programme
(UNEP). She was excluded from the selection process for failing to confirm her availability to
participate in a written exercise, within a 24-hour deadline imposed by the Administration. She
disputes the exclusion on the basis that the Administration acted unreasonably and unjustly by
providing such a short deadline for response, without prior notification and in violation of
Section 7.5 of Administrative Instruction ST/A1/2010/3 (Staff selection system).

2. In its Judgment, the United Nations Dispute Tribunal (Dispute Tribunal or UNDT)
dismissed her application and held the Appellant had not shown that the Administration denied

her full and fair consideration.!

3. For reasons set out below, we allow the appeal and vacate the

Dispute Tribunal’'s Judgment.
Facts and Procedure
4. The facts as found by the Dispute Tribunal are not disputed.

5. The Appellant is a Finance and Budget Officer at the P-2 level on a permanent
appointment at the Office for the Coordination of Humanitarian Affairs (OCHA) in
New York. She applied for a Finance and Budget Officer post at the P-3 level (P3 Post) at the
UNEP in Nairobi.

6. The P3 Post was advertised from 14 August 2019 to 27 September 2019.

7. On Friday, 1 November 2019 at 1:44 a.m., the Appellant received an
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completed within the 24 hours, the Organization would “assume” the job candidate would

not be taking the exercise and would not move on to the second stage of assessment.

8. On Monday, 4 November 2019 at 9:56 a.m., (the next working day) the Appellant

replied to the Invitation
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20. Therefore, the Administration denied her full and fair consideration as a candidate in
the selection procedure by having set a too short, and hence manifestly unreasonable,
deadline and, subsequently, by having ignored her immediate response on the next working

day as well as her numerous requests to allow her to participate in the written exercise.

21. Second, the Appellant argues that the Dispute Tribunal erred in law by holding that
she was obliged to show exceptional circumstances. Because of the “manifestly and
profoundly unreasonable” 24-hour deadline, she did not need to raise any “exceptional”

circumstances to justify why she did not respond to the Invitation E-mail immediately.

22. In any event, she says she proved to be a diligent candidate by responding to the
Invitation E-mail on the morning of the next working day and by contacting several UNEP

officials to request a link to the written exercise before the date of the assessment.

23. The Appellant requests the Appeals Tribunal to vacate the Dispute Tribunal’s

Judgment and rescind the Contested Decision that excluded her from the selection procedure
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26. In the present case, the Secretary-General submits that the Appellant has failed to
rebut this presumption with clear and convincing evidence. The Appellant failed to follow

the instructions provided in the Invitation E-mail and therefore the
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(1) [W]hether the procedure as laid down in the Staff Regulations and Rules was
followed; (2) whether the staff member was given fair and adequate consideration,[]
and (3) whether the applicable Regulations and Rules were applied in a fair,
transparent and non-discriminatory manner. The Tribunal’s role is not to substitute
its decision for that of the Administration.

31. In reviewing whether the procedure laid down in the Staff Regulations and Rules were
followed or applied, we do not accept that they were properly followed in this instance and as
such, we find the Secretary-General’s exercise of discretionary authority in excluding the

Appellant was not “legal, rational, procedurally correct, and proportionate”.6

32. Section 7.5 of ST/AI1/2010/3 sets out the process for job openings that includes an
assessment to determine whether candidates meet the technical requirements and
competencies of the job opening. The Administrative Instruction provides that such

assessment “may include a competency-based interview and/or other
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35. As a side matter, the assessment was scheduled four working days after the
Invitation E-mail and less than the five minimum working days indicated in the Manual. The
Dispute Tribunal erred when it stated that the Invitation E-mail “respected” the advance

notice provided for in the Manul (n) - 0.24
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the assessment exercise. The loss of chance can be determined by a percentage based on the

remaining candidates in the process, which here would be 1 in 40.1°

44. However, in order to more accurately determine the Appellant’s loss of chance, more
evidence would be required, such as evidence of the other candidates’ competencies and
qualifications and the marking matrix of the exercise, which could eliminate a certain
number of candidates. This would more accurately determine the quantum of the

Appellant’s loss.

45, Considering this compensation is hypothetical and in the absence of better evidence,
we find the sum of USD 5000 as appropriate compensation for pecuniary damages. There is
no award for non-pecuniary damages as the Appellant has not provided sufficient evidence to

support such a claim.

10 Asariotis v. Secretary-General of the United Nations, Judgment No. 2015-UNAT-496, para. 31. See
also Lutta; Hastings, supra note 9.
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Judgment

46. We vacate the Disput
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