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8.  On 6 September 2016, following an entity wide classification exercise,
UNGSC notified the Applicant of the decision to maintain the classification of the

post he encumbered at the GS-4 level.

9.  On 4 November 2016, the Applicant appealed the classification decision to
the Classification Appeals Committee in accordance with the procedure set out in
ST/AI/1998/9 (System for the classification of posts).

10. In January 2018, UNGSC appointed a new Finance and Budget
Assistant (GS-6), who was designated as the Applicantds FRO while the CFBO
continued to be the Applicantés SRO.

11. The Applicantés performance for the period from 1 April 2017 to
31 March 2018 was assessed as fimeeting expectationso (see e-PAS 2017/2018).

12.  On 21 December 2018, the Applicant requested a review of the grade level
assigned to his post in order to fiascertain whether the classification standards
[had] been correctly applied € [and] whether an SPA at the GS-6 level should be
granted retroactively for the period of time during which [he has] been performing

duties at a higher levelo.

13. By report dated 22 January 2019, the Classification Appeals Committee
rejected the Applicantds appeal, finding that the post he encumbered had been
accurately classified at the GS-4 level while acknowledging that he had performed
higher level functions, which were not associated with those of the post he
encumbered, as reflected in his e-PAS for the 2015/2016 and 2016/2017
performance cycles.

14. By email dated 24 January 2019 addressed to the Chief Human Resources
Officer (\CHRO0), UNGSC, the Applicant requested retroactive payment of SPA
for higher-level functions performed since 1 May 2015.
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15.  On 4 February 2019, the Assistant Secretary-General for Human Resources
notified the Applicant of the decision to accept the recommendation of the New
York General Service Classification Appeals and Review Committee that the post

encumbered by him was accurately classified at the GS-4 level.

16. By email dated 6 June 2019, the CHRO rejected the Applicantds request for
retroactive payment of SPA on the ground that he did not fulfil the full duties and
responsibilities of a higher-level post.

17.  On 16 July 2019, the Applicant requested management evaluation of the
contested decision.

18. By letter dated 26 September 2019, the Under-Secretary-General for
Management Strategy, Policy and Compliance decided to uphold the contested
decision while expressly reserving the right to raise the issue of receivability in

subsequent proceedings.

19. On 19 December 2019, the Applicant lodged with this Tribunal the

application mentioned in para. 1 above.
20. On 20 January 2020, the Respondent filed his reply to the application.

21. On 26 January 2021, the present case was assigned to the undersigned

Judge.

22. By Order No. 47 (GVA/2021) of 16 February 2021, the Tribunal informed
the parties of its finding that the matter could be determined on the papers without
holding a hearing and ordered them to file closing submissions, which they did on
26 February 2021.
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26. Art. 2.1(a) of the Tribunalos Statute limits its jurisdiction to hearing appeals
against fian administrative decision that is alleged to be in non-compliance with
the terms of appointment or the contract of employmento. In determining what
constitutes an administrative decision within the scope of art. 2.1(a), the Appeals
Tribunal has adopted the definition developed by the former UN Administrative
Tribunal in Judgment No. 1157, g). 4.0 v
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The applicable legal framework governing the granting of SPA

30. The applicable legal framework governing the granting of SPA in the
present case includes staff rule 3.10, entitled fiSpecial post allowanceo, and
Administrative Instruction ST/AI/2003/3 (Special post allowance for field mission
staff), that implements staff rule 3.10 for staff members working in field locations.

Staff rule 3.10 provides in its relevant part that:

(@) Staff members shall be expected to assume
temporarily, as a normal part of their customary work and without
extra compensation, the duties and responsibilities of higher level
posts.

(b) Without prejudice to the principle that promotion
under staff rule 4.15 shall be the normal means of recognizing
increased responsibilities and demonstrated ability, a staff member
holding a fixed-term or continuing appointment who is called upon

to assume the L -3 ?p ¢ sl!‘s- ---g Of a post ¢.
(- -Zx’ J,‘- ¥ rv ﬁan his Or her own for a
tefhporanf p%rlod _ IS

"f J’; may’ — C' = -
¢k s, be granted § n8ﬁ pegnsmneﬁfle speC|aI post ai'loﬁ/arﬁ:e ?r'.'om

the®beginning of the fourth month of service at the higher
level (emphasis added).

31. ST/AIl/2003/3 sets forth the requirements for granting SPA to field mission

staff members, providing in its relevant part that:
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3.2  The personnel section of each mission shall identify
positions that may be filled temporarily for a period expected to
last for three months or longer through the internal assignment of
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(b) They have performed, or are expected to perform
for a period exceeding three months, the full functions of a post
that (i) has been duly classified pursuant to a job classification
notification (for established missions), or has been determined by
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34. At this juncture, the Tribunal notes that the Respondent invokes an incorrect

legal framework for the present case, namely the provisions of Administrative
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38. With regard to the first requirement of a formal assignment by the
Administration, given that the higher-level functions are related to an
unencumbered higher-level post, it should be considered as met if the
Administration is fully aware that the Applicant has been performing higher-level
functions and it takes full advantage of this performance. This indeed excludes
that the performance of the higher-level functions in the present case was only 4 e

.
Ja do, without legal effects.

39. Turning to the second requirement of having discharged the full functions of
the higher-level post, the Tribunal is of the view that this does not mean that if
one or more of the higher-level functions are not performed, there is no right to
SPA,; otherwise, the rule would be almost inapplicable. What is relevant is that the

core higher-level functions be performed.

40. In the present case, it is uncontested that the Applicant performed all the
cashier-related duties and responsibilities of the GS-6 post. Although the

Respondent contests that other functions of the post were performed by the
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Whether the Applicant was time-barred from requesting SPA

55.  The Tribunal recalls that pursuant to staff rule 3.17(ii), the Applicant is
required to request SPA within one year following the date on which he would
have been entitled to an initial payment. The Tribunal notes that the Applicant
submitted his first written request on 21 December 2018, when for the first time
he asked for fia review of the grade level assigned to [his] post € in order to
ascertain whether an SPA at the GS-6 level should be granted retroactively for the
period of time during which [he has] been performing duties at a higher levelo.
This request by email, indeed, cannot be considered as a mere enquiry about
whether he was entitled to any SPA, and is instead a polite and unequivocal claim
for a reclassification of the post and a compensation for the higher-level functions

performed.

56. The elapse of the year set out in the recalled rule since the date the
Applicant was entitled to an initial payment excludes any rights for the allowances
accrued before the year preceding the deadline, but does not prevent the staff
member from requesting compensation for the last year and the following period.
Indeed, after the third month, the right to the allowance arises day by day in
relation to the performance of the higher-level functions, so the deadline is not
fixed but mobile in nature: it continuously shifts with the performance of the

higher-level functions.

57. Given the time-limit set forth for any claim for the allowance, the staff
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59. As a remedy, the Applicant requested retroactive payment of SPA since
August 2015 and compensation for the harm suffered as a result of the

Administrationds unfair treatment.

60. Considering the Tribunalds above finding on the payment of SPA, the
remaining matter relates to the compensation that the Applicant claims for alleged
harm. First, the Tribunal notes that said compensation refers, in general terms, to
the whole period of performing higher-level functions without the deadline
applicable to the SPA. Second, the Tribunal observes that the Applicant did not
adduce any evidence of the alleged harm as required under art. 10.5(b) of its
Statute. Indeed, ficompensation for harm can only be awarded where there is a
sufficient evidentiary basis establishing that harm has in fact occurredo (see
KZI%O}, 2017-UNAT-742, para. 67). Therefore, the Tribunal rejects the

Applicantbs request for compensation for harm suffered.
| |
C o 5 o)
61. Inview of the foregoing, the Tribunal DECIDES that:

a.  The Respondent shall pay SPA to the Applicant for the period from
21 December 2017 to 31 January 2018; and

b.  All other claims are rejected.

2 ¢
Judge Francesco Buffa
Dated this 17*" day of May 2021

Entered in the Register on this 17 day of May 2021

2 ¢
Ren® M. Vargas M., Registrar, Geneva
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